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REMARKS 


Copy of the order in Civil Writ Petition No *902/ 1984 filed 
in the High Court of Judicature for Rajasthan, Jaipur by 
Nand Lai Sharnia versus State Secretary, State of Rajasthan 
and another (Slip *J J ). 


Communication (Slip 1 H 1 ) dated 22nd October, 1993 parawise 
comments (Slip ’E’ ) in response to the affidavit of added 
Respondent , Dr. Susanta Kumar Mitra. 


Coomunication dated 19-11-1993 (received on 22-11-1993) 
forwarding affidavit -in -opposition filed by Shri Bijan 
ihosh against the privilege petition of Home Secretary. 

(F.R.-I) . 


Parawise comments sent 
on 26th November, 1993 , 
to Shri S.K. Kundu both 
by fax and by Speed Post 

(Slip ’K 1 )- 


^Aff idavit-in-Qpposi fion to the affidavit filed by. Dr . 
Susanta ITumar Mitra, ad ded Respondent (received in the 
MinTstry on 3Q-11-1993J . 


A copy of green sheet 
along with spare copies 
duly sworn in being sent 


for filing in the 
Calcutta High Court, 


5 


Supplementary affidavit filed by Dr. Susanta Kumar 
Mitra, added Respondent (received in the Ministry on 
- T=Tf^) 93). 


Parawise comments are 
under preparation in 






respect of IS-Division. 
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Amended vVrit Petition filed by Shri Bijan Ghosh (received Parawise comment s are 
in^the Ministry on iU-li . - under preparation in ** 

— — — ■ _ respect of IS-Divijio*-,^, 
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anything from Shri Kundu whether any developments took place 
jo h 2nd August, 1993. 

’ * 2. Parawise comments in respect of the petitions of 

the added petitioners, supplementary petition by Shri Bijan 
Ghosh and on the application for an ad-interim injunction have 
been prepared and are placed below (DFAs I to IV). After 
these parawise comments have been seen and approved, the 
same will also be forwarded to Shri Kundu for undertaking 
necessary follow up action. 

3. A perusal of these added petitions would indicate 

that the thrust of these petitions as also the earlier main 
petition of Shri Bijan Ghosh is basically on the aspect of 
death of Netaji Subhash Chander Bose and as such various 
original relevant records demanded by the Petitioner/ co-Petitioners 
viz. the book published by Prof. Samar Guha, papers relating 
to the 'Transfer of Power - 1942-47* and various other documents 
referred in the Reports of the Netaji Inquiry Committee and 
Khosla Commission would have to be produced, presented and 
contested by the IS Division. 

Submitted . 
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(V.P. Bhatia) 

Under Secretary/5-8-1993. 
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The four drafts in respect of the petitions by the 
added Petitioners; the supplementary Affidavit and the application 
for injunction by Shri Bijan Ghosh, as approved by JS(A), have 
already been sent to Shri Kundu on 17th August, 1993, requesting 
him to finalise all these Counter- Affidavits on behalf of the Union 
of India with a view to formally file^in the High Court at Calcutta 
(page 23 3 /cor.) 

2. With the F.R., another petition in respect of C.O.No. 
6720(W) of 1992 filed by Shri Bijan Ghosh has been received in 
the name of Dr. Sushanta Kumar Mitra who has also been added 
as co-Petitioner (the petition is at pages 243-284/cor.). 

3. Necessary parawise comments have been attempted 

and draft thereof is placed below for consideration and approval. 
In this connection attention is invited to the contentions of the 
Petitioner in para 13^ relating to the statement made by the then 
Prime Minister, Shri Morarji Desai on the floor of the Parliament 
as also a refcly given on 11th April, 1979.. in response to Parliament 
Question No. 6626 an by Shri Dhaniklal Mondal, 

the then Minister of State in the Ministry of Home Affairs specifically 
stating in the reply that '^in the light of reasonable doubts cast 
o n the correc tness of the conclusions reached in the two inqui ry 
reports on the death of Netaji Subhash Chandra Bose, Government 

find it difficult to accept that the earlier conclusions are decisive. 
I t.- will, therefore, not be possible to take any action at present 
b n the suggestion of General Fujiwarajf atte-n-H has been 

to the effect that the matter was considered by the Government 
as late as in February, 1991, when it was decided that since 

already two inquiries on the disappearance of Netaji have been 

completed and Government having already accepted the conclusions 
thereof, no useful purpose would be served by holding another 
inquiry or bringing the ashes back to India at present, as this 
might create unnecessary tensions (pages it# 'y* ), As this 

version is based on a Note prepared by the IS Division for the 
consideration by the Cabinet Committee on Political Affairs and 

the acceptance of the proposal by the CCPA, a decision has to 

be taken in the IS Division whether these papers/ if demanded 

for presentation in the Court can be made available or not. 

4. There is another para i.e. para 16 in this additional 

petition which relates to the public interest TTligation moved by 

one Shri Nand Lai Sharma in the Rajasthan High Court being S.B. 
Civil Writ Petition No. 902 of 1984, questioning the reports and 
findings of the Netaji Inquiry Committee and Khosla Commission. 
It has been stated by the Petitioner that the Union of India appeared 
but did not contest the Affidavits though exhaustive opportunity 
was given by the Hon'ble Court. A reference in this context 
has been made to a Judgement delivered by Hon 1 ble Shri Justice 
Kapoor on 18th January, 1986, directing the Union of India to 

hold a high level investigative inquiry commission with regard 
to Netaji within six months from the date of Order taking into 
atouqqyi^ due consideration all the 63 sets of documents and other 
sets of documents which may be available in other parts of the 
World relating to the subject and to submit a report thereof. 
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Since this is something about which information is not available 
in the two files made available by IS Division } specific comments 
of that Division will have to be obtained* 




on 


.Reference notec/prepage:- 


11 a 1 n iy , 


i;e are concerned with tv?o points, v:'s. note 
portion sidelined 'X* of para 3 on page 23/N. and pain 
16 of the petition vhici finds mention in par© 4 of note 
on page 23/-^. o-j.r comments on these points are as under: 


i) 


ii) 


Since, the note for the CCPA and the acceptance 
by t! e CCPA uf tie proposal contained in para ll 
of the note are Secret documents, it may not be 
in the interest of security to present the same 
before the Court of Law. 

Although the civil writ petition No. 902 of 1934 
in the Rajasthan High Court and the date of 
judgement delivered, i.e. 18th January, 1936 are 
correct, the judgement was delivered by Mr. 

Justice S.IT. Bhar^va instead of Mr. Justice 
Kapoor, as mentioned io pern 16 of the petition. 
Further, the Hen* ble Court had in their judgemen 
nowhere ordered for s fresh enquiry, but instead f 
had directed tie nen petioner No. 2, that is 
Secretary, K/o External Affairs, Union of India^ 
to look into the matter dispassionately and hear 
the petitioner in person patiently snd examine 
the documents and evidence that he wants to 
produce in support of his content! n and then 
come to a definite conclusion. In his opinion 
6 months time was sufficient for the Union of 
India, represented through the Ministry of 
External Affairs, to examine the whole matter 
afresh and, if necessary, inviting tie public in 
general to produce material whatever it wants in 
this connection before coming to a prime facie 
decision as -to ^iet! er fresh Commission is necessary 
or not. The Coufc also directed the petitioner 
to submit all his papers, evidence and other 
material before Government of India and time 
six months will 'start from the date material 
is filed by the petitioner. A photo copy of 
Rajasthan High Court judgement delivered on 
13,1.36 in the matter may be seen at F/j. 


of 

the 




( R.c; HAIIDA ) 
DESK OFFICER 
1/9/1993 . 
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Discussed with JS(IS.I) when Birector(lS .1) 
was also present. 


Contd* • 


£ 




2. The part file No. 1/27/91- Public is placed below. Apart 
from the record already available with the rile (No 01/2/74^ 

Poll (D.III) regarding Neta.il Commission of Inquiry - Follow up 
action and F.No 3 1/2/7 4-Poll (D.IIl) regarding Netaji Inquiry 
Commission Report - Printing of & laying before the Cabinet) 
one File No .-'25/14/70-Poll .II (Desk .III) about the setting up of 
Khoja la Commission of Inquiry in 1970 to probe afresh the 
disappearance of Natal i Subhash C handra (i Bose and another file 
No /I/13014/9/77-D.III dealing with NoTday-yet-named motion in 
the House regarding Report (1974) of the Commission of Inquiry 
into the disappearance of Netaji, are available in this Desk. 

File No. 25/14/70-Roll.II(Desk.III) is classified 6nd the same 
can not be presented before the Court as it contains material 
which is Secret* The other file dealing with the No-day-yet- 
named motion* although Is not marked Secret, the same also 
contains secret material. These files, if required, can be made 
available to the Public Section for their perusal but can not 

be produced before the Court as the same contain decisions of 
the Cabinet which are ’Secret 1 , There is no other record 
available with this Desk on the Khosla Commission of Inquiry. 

The record relating to the acceptance of findings of the Khosla 
Commission by the Government is available in the File No ,31/ 

2/7 4-Poll. ( D.III) already linked with this file. 

c 

3, As regards the Shah Nawaz Khan Committee report and 
acceptance of its finding by the Government is concerned, no 
record is available with this Desk, However, it is understood 
from the record available at Flag , XX f In linked file No .31/ 
2/74-Poll. (D.III);t&ot the Shaja Nawaz Kh&n Committee was 
appointed by the Ministry of External Affairs as per the! r 
Notification No. F. 30/26 (FEA)/55 dated 5t b April , 1956 . Adminis- H . 
tration Division may see for further necessary action at t heir 
end. They may also incorporate a paragraph in the Affidavit 
^or claiming privilege from the Court for 
record on the subject. 
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Reference notes on pages 2 5-26 /ante recorded in the 
IS~Division in connection with the writ petition G.G. No,6720(W) 
of 1992 filed by Shri Bijan Ghosh and others against Union of India 
relating to the conferment of Bharat Ratna posthumously on Netaji 
Subhash Chandra Bose* 

2* Despite clear indications in para 3 of my note on page 

23 / ante , IS-I Division has not state d anything about the soc alled 
statement made by the then Prime Minister , Shri Morarji Desai on 
lljth April, 1979 and the reply given to Parliament Question by Shri 
DhanUT' Lai Mondal, the then Minister of State in the Ministry of 
Home Affairs admitting that in the light of reasonable doubts cast 
on the correctness of the conclusions reached in the two Inquiry 
Reports on the death of Netaji, Governments finds it difficult to 

to accept that earlier conclusions are decisive. IS- 1 Division have 

also not indicated anything about the files relating to these two 
matters whether these are available and if so what is the stand 
to be taken on behalf of the Union of India, The draft parawise 

comments prepared by me in para 13 are referring to a decision 
taken by the Government of India in February, 1991, to which IS- 
Division has stated that since the Note for the CCPA and the acceptance 
by the CCPA of the proposal contained in para 11 thereof are secret 
documents, it may not be in interest of security to present the same 
before the Court of Law. They have not advised whether the reference 
made to this decision in response to para 13 is in order or not. 
Similarly they have referred to certain other files in' para 2 of 
their note on- page 26 /ante that these files are secret (one of them 

even though not marked secret contains secret material) cannot ’be 
produced before the Court even though these can be made available 

to the Public Section for perusal. The main question under considera- 
tion is that for the aspect relating to the disappearance of Netaji 
Subhash Chandra Bose, the various inquiries held, findings of these 
inquiries, their acceptance by the Government and other follow up 
action are aspects which should be vetted by that Division in the 

various parawise comments prepared by the Public Section and production" 
of records first to the Special Panel Counsel and then in the ’Court 
will have to be attended to by IS-Division itself and Public Section 

cannot act as a proxy for their role. It has further been stated 

in para 3 on page 26 /ante that Shah Nawaz Khan Committee was set 
up by the Ministry of External Affairs, no record is available in 
the IS-Desk and the Administration Division may see for necessary 

action at their end. It has also been stated that Public Section 

may incorporate a paragraph in the Affidavit for claiming privilege 
in the Court for not producing sensitive records. 

3. Since the proposition is very simple that Public Section 

has to attend to the aspect relating to the conferment of Bharat 
Ratna and IS-I Division to the other aspect relating to the death 
of Netaji Subhash Chandra Bose^ it has to be a joint exercise, 
each Division discharging its own role. It would not be correct 
to incorporate something in the Affidavit on behalf of IS-T Division 
till they categorically state that the paras relating to the death 

of Netaji Subhash Chandra Bose have been correctly reflected therein 
and they will produce themselves the relevant original records in 
the Court, 

4, Since time at our disposal is very short and things have 

to be sorted out from all angles including what records can be produced 
and for which privilege has to be sought, it is suggested that JS(A) 
may kindly convene a meeting with JS(IS-I) wherein the concerned 

officers of Public Section and IS-I Division can participate and arrive 
at a very quick line of approach so that representatives of Public 
Section and IS-I Division go to Calcutta at the earliest with the 
original records to show to the Special Panel Counsel to enable him 
to finalise the Counters in Opposition and subsequently to produce 
whatever records can be produced in the Court on 22nd September, 
1993, and to seek privilege in respect of the records which cannot 


. , .contd/- 
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be produced* Justification , as desired by the Court for not producing 
the original records as demanded earlier would also have to be 
given. 


5* Submitted for early consideration of the proposals submitted 

in the foregoing paragraphs. 


Director & Vigi ) 


XsJA> 



(V,P, Bhatia) 

Under Secretary/ 10-9-93 . 
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This was discussed with JS(A) this evening in the background r 
of inability expressed by the Senior Central Government Standing 
Council (Shri S,K*Kundu) and Special Panel Council (Shri R,N*Das) 
to come to Delhi on account of their commitments in Calcutta 
High Court* Even though IS Division recorded two notes dated 
1st September, 1993 (Page 25 ante) and 7th September, 1993 
(page 26 ante), tjiey__ have- not specifically okayed the parawise 
com ments (DFA) in respect of par as r ^laTing to t he Bea th of~" Wejajj 
Sub has h Chandra Bose an d_ issues relat ed__t hereto * in the draft 
parawise comments, in reply to para 13 1 I have made a mention 
of a decision taken by the Government in February, 1991 to the 
effect that "since we have already two inquiries on the disappearance 
of Netaji and Government having already accepted that Netaji 
died in the air-crash on 18th August, 1945, at Taihoku, no useful 
purpose would be served by holding another inquiry or bringing 
the ashes back to India at present, as this might create unnecessary 
tensions", frVftn XkovL&k IS— I Division have stated (page 2^ ante) 
that the note for the CCPA etc. are Secret documents /Fit may 
not be in the interest of Security to present the same before the 
Court of Law, While that Division may seek privilege in respect 
of production of Secret record, they have not communicated whether 
the position stated in p&ra. 13 of the draft parawise comments 
would be in order since the decision of 1991 , referred there^ in 
(which is Secret) has been relied upon* Further , with reference 
to para 16 of the Writ Petition, IS Division has narrated the 
position of the Court Case in the Rajasthan High Court* The 

precise reply to para 16_ to be included in the Counter Affidavit 
has not been specifically given against para 16 of the draft parawise 
comments. 



2* JS(A) may like to discuss the matter with JS(IS-l) with a 
view to vet the parawise comments (DFA) so that these may be 
finalised and taken to Calcutta by the Officer being deputed 
to have face to face discussions with Shri R.N. Das, Special 
Panel Council, alongwith original records relating to conferment 
of Bharat Ratna and the death of Netaji Subhash Chandra Bose. 
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Submitted. 





(V.P. BHATIA) 

UNDER SECRETARY/ 14.9.93 
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I .S. ( D. I II) 


Reference notes on page 27-28/N. 

2. In this connection as desired by Director(IS .I)/JS(IS.I) 
record relating to Netaji Inquiry Commission 1970 has been 
searched and retrieved from the Secret Record Room. A list of 
such record retrieved from the Secret Record Room is at flag' / ' * 
None of these files have any relevance with the subject matter of 
the notes on page 27-28/N of Administration Division. 

3. The Administration Division in their Note in para 2 on 
rage 27 /N have mentioned that I .S . Division has not stated any- 
thing about the so called statement made by the then Prime 
Minister, Shri Morarji Desai on 11th April, 1987 and reply given 
to Parliament Question by Shri Dhaniklal Mandal the then 
Minister of State in the Ministry of Home Affairs admitting that 
in the light of reasonable doubts cast on the correctness of the 
conclusions reached in the two inquiry reports of the death of 
Netaji, Government finds it difficult to accept that earlier 
conclusions are decisive. First of all it may be pointed out 
that the date on which the then Prime Minister Shri Morarji Desai 
made a statement i.e. 11th April, 1979 mentioned in the Note and 
the date mentioned in para 13 of the parawise comments offered 
i.e. statement made by the then Prime Minister on 28th August, 
1978 do not tally. The same may be reconciled as it might 
cause embrassement to the Government. As regards the files on 
the statement by the then Prime Minister and Question answered 
by the then Minister of State, Shri Dhaniklal Mandal are con- 
cerned it is stated that no files are available on these matters 
with this Desk. 


4. With regards to comments offered in para 13 of the draft 
parawise comments which are based on a decision taken by the 
Cabinet Committee on Political Affairs in February, 1991 on a 
Note for the CCPA prepared by I.S. Division, it may be mentioned 
that decision of the Cabinet is "SECRET". The matter as such 
is sensitive. We have proposed for claiming privilege from 
Court for not producing the record on the subject under Section 
123 and 124 of the Evidence Act 1872. An extract of the relevant 
portion of the Evidence Act 1872 may be seen at Flag ' BB*. This 
has been done with the approval of SS(ISP). Other files quoted 
in para 2 of this Desk's’ note on page 2b/N also contain Secret 
material. These documents are, therefore, also sensitive as the* 
contain decisions of the Cabinet/CCPA. Privilege for not pro- 
ducing these documents before the Court may also be claimed under 
Sections 123 & 124 of the Evidence Act. If it is still felt and 
apprehended that the pourt may disallow the claim of privilege 
and issue directions to produce the record in t he Court, we may 
seek the approval of RS/Cabinet Secretariat to produce the 
following sensitive record in the Court in consultation with the 
Ministry of Law 


1. File N 0 .3 1/2/74-Foll (D.III ) 
Part 

7. _/File No. 31/2/74-Poll(D.III) 


3 . 


to* 


‘.File No .3 1/2 /74-Poll 
(D.III) 


Neta-’i Commission of Inquiry- 
Follow up action. 

Netaji Inquiry Commission 
Report- Printing of & laying 
before the Cabinet. 

Examination of Netaji 
Inquiry Commission Report. 




4. Hie No. 2 5/1 4/70-Poll. II CD. Ill) The Setting up of Khosla 

Commission of Inqp iry in 1970 
to probe afresh the disappear- 
ance of Netaji Subhash Chandra 
Bose « 


5. Hie No .1/1301 4/9/77 -D. HI 


No-day-yet-named motion in the 
House regarding Report (1974) 
of the Commission of Inquiry 
into the di sappearance of 
Netaji* 

It is further confirmed that para-wise comments are in order, 

5. As regards the Report of Shah Nawaz In® iry Committee and its 
acceptance by the Government, Khosla Commission of Incfiiry and its 
acceptance of its findings by the Government, we have already 
offered our comments on page 26/N and whatever record about the 
Khosla Commission of Inquiry and acceptance of its findings by the 
Government was available in this Desk has already been made 
available to the Public Section. 

6. As regards reply to para 16 of the affidavit relating to 
the Judgement given’ by the Rajasthan High Court on 18th January* 
7986 is'coneerned it has been clearly mentioned in para Cii > of 
note on page 25/N dated 1st September, I993^that nowhere the Court 
had directed for a fresh Inqj iry into the disappearance of Neta.11 
Subhash Chandra Bose. Hence, the contents of para 16 are refuted. 



( 1? .C . HANDA 
DESK OFFICER) 




The note of Desk Officer dated 16-9-93 may please 
be seen above. The first three files listed in para No. 4 
are actually one file uhich has be.n split into three 
parts. This file contains secret Cabinet Note and the 
decisions of the Cabinet regarding the acceptance of the 
findings of the Khosla Commission. The file listed at 
Serial No. 4 has secret papers including Cabinet Note about 
the appointment of the Khosla Commission of Inquiry. The 
file listed at S.No. 5 also contains secret papers including 
Cabinet Notea and decision of the Cabinet not to hold 
any further inquiry about the disappearance of Netaji. 

In addition tuo files are available 1« - File No, 29/48/ 
69-Poll-II and fta.2 File No. 24/27/71-Poll. II. The 
file listed at Serial No. 1 ^has secret Cabinet Note and 
other secret papers. The file listed at Serial No. 2 



also contains certain secret correspondence. 


2. The matter uas discussed with 3S( IS- l) . 

It uas found that it uould not be in public 
interest to divulge information contained in 
these files. Therefore, ue may claim privilege 
under Section 123Aof the Indian Evidence Act. 
However, ue may shou these files to our Counsel 
at Calcutta. Ue may obtain the orders of 
Home Secretary in this regard, Cf 

dU.uuSiLji. 'flu Tmft-y 

jU < 




z 


MMzil 


c,^r 


^ rv- ‘ jy * 

( C.x.%^ 
Director (IS-l) 
16-9-93 

— ifa*. 


Reference JS(A)'s remarks on the draft 
para wise comments (DFA) in respect of para '16 of the 
writ petition (F.R.) and portion sidelined 'A' of my note 
on page 28/ante. Since parawise comments have to be 
settled very early for formally filing in the High Court 
at Calcutta on 29th September, 1993, it is requested that 
precise version of reply to be given in response to para 
16 of the writ petition may kindly be made available to 
Public Section^at the earliest. 



DS(OSM) 


f V.P. Bhatia) 

Under Secretary/27-9-1993, 
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Parawise comments in respect of petition filed by Dr. 
Sushant Kumar Mitra, an added respondent in G.O. No.6720(W) of 
1993 filed by Shri Bijan Ghosh against Union of India were 
oreDared and submitted to JS(A) for his kind perusal and 
aoproval. While going through' these parawise comments, JSfAf 
recorded that on oara 16, we must insist on IS Division's 
comments. Accordingly, IS Division was requested vide my note 
dated 27th September, 1993 (page 31/ante) e&apje&ti&g Vtoasa to make 
available the precise version of reply to be given in response to 
para 15 of the writ petition. In response , that Division indicated 
that only Ministry of External Affairs can throw light on the 
contents of para 16. Accordingly, the matter was taken up with 
the Ministry of External Affairs (Slips 'A' and.'B'). The Ministry 
of External Affairs have now sent - a formal reply. The operative 
portion relating to the Judgement ..dated 4th March, 1987 (Slip 'J' } 
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delivered by Hon'ble Shri Justice S.N. Bhargava of the High Court 
of Judicature, Rajasthan is as under: - 




N 


v 


"Subsequent to the judgement having been passed, it was 
brought to the notice of this Ministry that the 
petitioner (Shri Nand Lai Sharma) had died. Coordination 
Division of this Ministry had, therefore, informed Shri 

Talekar, Counsel of the late petitioner that as the 

oetitioner had passed away before the meeting with the 
MEA/Government of India representative could take place, 
no further action was called for on the, part of the 
Government of India. Our Legal and Treaties Division had 
also opined inter alia that since no evidence or documents 

of any kind were ever produced by Shri Nand Lai Sharma, 

the occasion to consider whether or not a fresh enquiry 
was required did not arise." 

2. Based on this position, a draft reply to para 16 of the 

Petition has been attempted which may kindly be seen for 
approval . 


& 


A4J A <*/■ 


3. After the draft parawise comments, including the reply to 

para 16, proposed now has been formally approved by JS{A), the 
same would be fair typed, got affirmed from a Notary Public and 
necessary number of copies will be sent to Shri Kundu, Central 
Govt. Advocate ( or taken personally when some reoresentative of 
this Ministry goes to Calcutta for the next hearing fixed for 6th 
December, 1993). 

Submitted . 





We may remind Shri S.K. Kundu to return the Affidavit- 
in-Opposition duly settled with reference to the petition fi-led 
by Dr. Sushant Kumar Mitra, an Added Respondent, urgently so 
that the same can be filed in the Calcutta High Court after doing 
the required formalities. A- fair d.o. reminder as dictated, may 
issue. 


S.O. (Public) 


(V.P. Bhatia) 

Under Secretary/ 15-11-1993 . 


-S'. /Vo . ^ 




S.NO. (Receipts) 


Central Government Advocate, Branch Secretariat, Calcutta has 
forwarded a copy of the affidavit -in -opposition filed by Shri Bijan 
Ghosh, the Petitioner, against the affidavit filed on behalf of Respondent 
No.l claiming privilege under Sections 123 & 124 of the Evidence Act 
read with Article 74(2) of the Constitution of India and has asked 
for supply of comments at an early date to enable him to prepare 
the affidavit-in-reply at an early date and to have it affirmed before 
the case appears for hearing on 6th December, 1993. 

2, Parawise comments have been attempted and are placed below 

(DFA). After the same has been approved by JS(A), this will be 
sent to the Central Government Advocate for preparing an affidavit- 
in-reply, getting it settled from Shri R.N, Das, Senior Panel Counsel 
and returning the same to us for doing the needful before formally 
filing in the High Court at Calcutta. 
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F.NO. 1/27/ 9 1-Public 

MOST IMMEDIATE 

MINISTRY OF HOME AFFAIRS 


Subject: -C.O.No.6720(W) of 1993 - Bijan Ghosh and others versus 
Union of India and others - relating to declaration of award 
of Bharat Ratna, posthumously on Netajl Subhas Chandra 
Bose. 


The Senior Central Government Advocate, Ministry of Law 
& Justice, Branch Secretariat, Calcutta, has sent a copy each of 
the following: 


(i) amended writ petition by Shri Bijan Ghosh - Petitioner. 

(11) Supplementary affidavit of added Respondent, Dr. Susanta 
Kumar Mitra. 

(ill ) Application filed by Shri Samar Ghua, ex-M.P., an added 
Respondent. 


2. A copy each of the above three affidavits /application are 
sent herewith to IS-Divisioo with the request that their comments 
in respect of the paras with which they are concerned, may be 
made available to this Division for incorportion in the parawise 
comments being prepared in response to these affidavits/ 1 application . 
In this connection it may be pointed out that with reference to 
the supplementary affidavit of added Respondent, Dr. Sucanta Kumar 
Mitra, specific comments of IS-Division are required in reply to 
paragraphs 11,12,13,16,17, 21 to 26, 28 and any other para which 
in the opinion of that Division should appropriately be handled 

by them. rat Rstaa. posthumously on Netaji Subhas 

3. As regards the amended Writ Petition by Shri Bijan Ghosh 
and the application 'filed by Shri Samar Guha, Ex-M.P. , we are 
in the process of attempting parawise comments and it is not possible 
immediately to point out the specific paras which require comments 
of IS-Division. It is, therefore, requested that they may kindly 
go through the contents of these two (Petition /application) and 
offer their considered comments in respect of the paras with which 
they are concerned. 

This may be treated as Most Urgent as the next date of 
hearing is 6th December, 1993 and JS(A) is leaving for Calcutta 
on the morning of 5th December, 1993. 

l - fspontiemt * 
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Affidavit-in -reply to the affidavit -in -opposition filed by 

the Writ Petitioner to the affidavit of Home Secretary claiming 
privilege under Sections 123 and 124 of the Evidence Act read 

with Article 74(2) of the Constitution of India duly settled by 
Shri R*N* Das, has been received* As directed by JS(A), vide 
his note dated 26*11*1993 f this settled affidavit-in-reply has 

also been shown to the Additional Solicitor General of India who 

has gone into the same and has found the same in order* It 

is being fair copied on the green, sheet and will be sent to Shri 
Kundu after getting it duly sworn^here alongtSwith required extra 
copies with the request to file the same in the High Court at 
Calcutta* 


y p& K 
< 5 ? P&W 






2. In the meantime/ we have received from our Central Government 

Counsel, Shri S.K. Kundu, a copy of the supplementary affidavit 
filed by Dr. Susanta Kumar Mitra, added respondent No. 5; a 

cop^ of the amended writ petition filed by Shri Bijan Ghosh, 

the main Petitioner and a copy of an affidavit filed by Shri 
Samar Guha, ex-M.P., who has been admitted as an added Petitioner 
by the Hon'ble High Court of Calcutta. 

3. Parawise comments in respect of the above three affidavits 

have been attempted and are placed below (DFA I, II &III). 

4. Earlier on the direction of JS(A), a copy each of the above 

three affidavits were sent to IS Division with the request to 

offer their comments in respect of the paras with which they 
are concerned so that the same could be incorporated in the 

parawise comments being prepared by us and sent to Calcutta 
for settlement by the Semov Panel Counsel, Shri R.N. Das. 

It was indicated in our note as regards the supplementary affidavit 
of added respondent Dr. Susanta Kumar Mitra that specific comments 
may be given in reply to paragraphs 11,12,13, 16, 17, 21 to 

26, 28 and any other para which in the opinion of IS Division 

should appropriately be handled by them. In response, instead 
of giving their parawise comments only a running^ote was sent 
by Director(IS-I) to JS(A) explaining the position briefly that 
the Shah Nawaz Khan Committee came to the conclusion that Netaji 
died in an air crash at Taihoku on 18 th August, 1945, even though 
Shri Suresh Chandra Bose, one of the three members diffenal with 
the findings and gave a dissenting report, the majority report 
was accepted by the Government. He further stated that Government 
appointed a one man Commission of Inquiry in July, 1970, under 
Shri G.D. Khosla, because some people still held that Netaji 
was not dead. Th*S Commission also came to the same conclusion 
as was arrived at by Shah Nawaz Khan Committee. He also referred 
to the consideration of the report of the Khosla Commission by 
the Cabinet and acceptance by it of its findings; the laying of 
the report of the Commission and the Memorandum of Action Taken 
on the Table of both Houses of Parliament on 3rd September, 

1974; a CCPA note prepared in January , 1991 , and the conclusion 
contained in para 11 thereof having been accepted by the CCPA 
to the effect that since the Government has accepted that Netaji / 

died in an aircrash, no useful purpose would be served by holding 
another inquiry or by bringing the ashes back to India as it 
might generate tensions. 

5. Besides the above information , according to Director (IS-I), 

IS Division is not having any material regarding the third Inquiry 
Commission said to be ordered by the then Prime Minister, Shri 
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Chandrasekhar. He further stated that no papers are available 
about the statement made by Shri Desai, the then Prime Minister 
and the statement by Shri Dhaniklal Mandal in reply to a question 
in Parliament. 

6. From a perusal of the parawise comments now prepared , I 
have marked by underlining the specific paras and by sidelining 
the comments where specific comments of IS Division are required 
to enable us to finalise the parawise comments. It is observed 
therefrom that in the portions sidelined , the Ministry of External 
Affairs, Prime Minister's Office and at one place Ministry of 
Defence are also involved. But instead of taking up the matter 
with all these Ministries, it would be appropriate that this 
information is obtained from these sources by IS Division itself. 
It would be pertinent to point out that the narrative version 
as furnished by Director ( IS-I) and referred to above would not 
serve any purpose. In view of this position, we may send again 
a copy each of the three affidavits and copy each of the three 
parawise comments to IS Division requesting them to favour us 
with their specific reply in response to the individual paras 
marked to be handled by IS Division. Accordingly, a note to 
be sent to JS(IS-I) has been attempted and is placed below along 
with necessary enclosures for kind consideration and orders of 
JS(A) . . 

Submitted. 


ht in 



(V.P, Tlhatia) 

Under Secretary/ 16 -12-93- , 



Director(Q%M & Vig.) 



I have made some slight changes in the Affidavit in 

reply to the Affidavit-in-Opposition by the Writ Petition^to 

the Privilege Affidavit. 

2. The expression 'Writ Petition' has been repeatedly used 

in the draft received from Shri Das. This is obviously a 

mistake. The expression 'said affidavit' may be substituted 
for the exprssion /writ petition/ wherever the latter occurs. 
DFA-I and DFA-II are approved as revised by me. It is not 
necessary to make any consultation with the IS Division. Fair 
copies of both these drafts may be sent to Shri Kundu 
immediately. 

3. As regards DFA-III, a revised draft is placed below 

which may be sent to Shri Kundu. It is not necessary to 
answer Prof. Samar Guhajt affidavit in detail. A detailed 

answer will only bog us down into further controversy over 
details. Government's stand in the matter is quite clear and 
we should stick to it. 

4. If Shri A'fra Nath Bose has filed any supplementary 
affidavit, it rrfiy also please be obtained and submitted 
quickly with comments. 



Joint Secretary [A) 
December 23, 1993. 


Director (OSM) 


: : 


The case relating to the posthumous award of Bharat Ratna to 
Netaji Subhash Chandra Bose came up again for hearing in the 
Calcutta High Court before Justice Shyamal Kumar Sen on 6,12.1993. 
Additional Solicitor-General, Shri Altaf Ahmed, appeared for the 
Ministry of Home Affairs. 

2. Additional Solicitor-General informed the Court that although 
the President had announced the award of Bharat Ratna posthumously 
to Netaji, the award was not notified. The stage of notification did 
not arrive because the very announcement of the award provoked an 
adverse reaction in many quarters. Considering this reaction, and 
with a view to avoiding any unnecessary controversy. Government 
decided not to proceed any further in the matter and to treat the 
matter as closed. Additional Solicitor-General, therefore, suggested 
that the petition must be dismissed because the petitioner had really 
no cause of action. 

3. In spite of the clear stand taken by the Additional Solicitor- 
General, the learned Judge directed the Additional Solicitor-General 
to produce the decision taken as to how the matter was closed. He 
also ordered that the necessary files be produced by the Government 
before the Court on the next date of hearing (19,1.1994) subject to 
the claim of privilege already made by the Home Secretary. The 
learned Judge further ordered that relevant records be placed before 
the Court which would show as to what led the Government to review 
its own decision and to take a fresh decision. 

4. It is obvious that the Calcutta High Court is bent on 

prolonging this litigation in spite of the fact that the petitioner has 
no case at all. It has been made abundantly clear to the High 
Court that although an announcement was made regarding conferment 

of Bharat Ratna posthumously to Netaji, Government decided later on 
not to proceed any further, and to treat the matter as closed. This 
fact has been stated in almost all the affidavits already filed before 
the Court on behalf of the Government. It has also been stated In 
the affidavits that the decision to treat the matter as closed was 
taken precisely in order to avoid any controversy. In short, 

Government have no intention at all, of proceeding any further in the 
matter by way of presenting the decoration to the next-of-kin of 

Netaji or depositing it with an institution etc. As far as the 
Government are concerned, the matter is absolutely closed. In the 
circumstances, it is thoroughly unnecessary for the Court to pry into 
the matter any further and find out what prompted the Government to 
close the matter etc. etc. This will be a futile academic exercise 
with which the Court is not concerned at all. There is now no 
issue before the Court for adjudication. Since there is no issue 
before the Court, the auestion of production of records will also not 
arise. 

5. The High Court has erred in issuing the order dated 

6.12.1993. The order has to be contested before the Supreme Court. 
A Special Leave Petition will have to be filed. This matter was 
discussed at a meeting taken bv the Additional Solicitor-General 
yesterday at his residence. Shri R.N. Das, Senior Counsel at 
Calcutta, who has also been engaged in this case, was also present 
at the meeting. It was agreed that an SLP might be filed 
immediately in the Supreme Court against the order dated 6.1.2,1993 
of Justice Shyamal Kumar Sen. 

6. The documents called for by the Court are protected by 
Article 74(2) of the Constitution. The Court cannot look into them. 
The Court is prohibited from looking into them. Although the claim 
of privilege is pending before the Court, the Court has not vet 
passed any order on the same. In any case, as already stated 
above, in view of tbe stand taken by the Government, there is no 
issue before the Court which has to be adjudicated upon. It is, 
therefore, not necessary for the Court even to consider the claim of 
privilege. The Court should dismiss the petition outright. 

7. The disclosure of records in this case will only stir ud 
further controversies. As the President, the Prime Minister, the 
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Home Minister, the Home Secretary and other Senior Officers are 
involved in the decision taking process, it would cause avoidable 
embarrassment to produce the records before the Court, 

8. The Ministry of Law (Department of Legal Affairs) may kindly 
see and refer the matter to the Central Agency Section for filing an 
SLP in the Supreme Court as stated in paragraph 5 above. 


-H 






(M. Venkateswara Iyer) 
Joint Secretary (A) 
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&rG-; — Jain, JSSLA, Department of Legal Affairs 

MHA ID No. / / -Public dated 3.1.1994. 


V. T \ 




D epartment of Legal Affairs 


The question for our consideration is 
SLP should be filed in the Supreme Court against 
dated 6th December , 1993 passed by Single 
High Court in C.O.No. 6720 (w) /93 filed by 
The copy of the order is placed at F/X. 


whether an 
the order 
Judge of Calcutta 
Mr. Bijan Ghosh. 


2. Ministry of Home Affairs has brought out the facts 
and issues involved in this case vide their note at pages 
40-41/n. which may kindly be seen. However, briefly stated^ 
the present case relates to the posthumous award of Bharat 
Ratna to Netaji Subhash Chandra Bose came up for hearing 
in Calcutta High Court before Hon'ble Mr. Justice Shyamal 
Kumar Sen on 6.12.93. Shri Altaf Ahmed, Additional Solicitor 
General of India appeared for the Union of India. He appears 
to have submitted before the Court that although the President 
had announced the award of Bharat Ratna posthumously to 
Netaji, the award was not notified. The stage of notification 
did not arrive because the very announcement of the award 
provoked an adverse reaction in many quarters. He further 
submitted that considering the reaction, and with a view 
to avoiding any unnecessary controversy, Government of 
India decided not to proceed any further in the matter 
and to treat the matter as closed. He, therefore, suggested 
that the petition must be dismissed because the petitioner 

had no cause of action. However, the Court directed the 
Additional Solicitor General to produce the decision taken 

as to how the same has been closed. The Court also directed 
that the necessary files be produced by the Union of India 

before the Court on the next date of hearing i.e. 19.1.94 

subject to the claim of privilege already made by the 

respondents. Union of India will also disclose by placing 
relevant records as to what led the Government to review 

its own decision and to take fresh decision if there be 

any. . . 
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Secretary, MHA, has already filed an affidavit claiming 
lege in respect of the documents required to be produced 
23 and 124 of the Evidence Act, read with article 
of the Constitution. It appears that the documents 
red to be produced by the Court falls in the category 
under article 74(2) of the Const i tut i on s $Anb therefore. 
Court would not be competent to enquire into these 
s. Having regard to the above, we feel that the present 
fit case for filing an SLP before the Supreme Court, 
ional Solicitor General of India, it appears is also 
e view to challenge the order before the Supreme Court. 


4. In view of the above, Central 

requested to obtain the opinion of one 
as regards the feasibility of filing an 
Supreme Court under article 136 of the 

this case. ,,, . , 
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Deputy Legal Adviser 
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Central Agenc y Se c tio n 


The Learned Addl. Solicitor General may 
kindly see and confirm whether an S.L.P. to be 
filed in the Hon*ble Supreme Court under , the 
Art.i;56 of the Constitution of India. 



Addl* Gov.t , Advocate 
-4.1.94 


Shri Altaf Ahmed 
Add l. Solicito r General 

OFFICE OF THE AOOL. SOLICITOR GENERAL 


In my opinion this is a fit case for filing a 
special leave petition in the Supreme Court. 



Ahmed } 
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Addl. So lie 
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Reference notes from page 40 onwards. 
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2. A Special Leave Petition was drafted in C.G. No. 

6 7 2 0 ( W ) of 1993 filed by Shri Bijan Ghosh in the High 
Court at Calcutta, challenging the conferment of Bharat 
Ratna posthumously on Netaji Subhas Chandra Bose with 
particular reference to the order dated 6th December , 1 99 3 
passed by Shri Justice Shymal Kumar Sen of Calcutta High 
Court* The said SLP was filed in the Registry of the 
Supreme Court on 4th January, 1994 and it was mentioned 
before the Supreme Court on 14th January , 199 4 f when the 


Court was pleased to pass the following ^rder: 


Issue 


Upon motion the matter is taken on board* 
notice. 

Interim stay of the impugned order. List this 
matter on Monday alongwith T.P*(C) Nos. 811—12 of 
1993". 


3. This matter was listed today in the Supreme Court 
(in Court No.l of the Chief Justice of India as item No. 
35). On a specific query by the Chief Justice of India, 
Learned Additional Solicitor General (Shri Allaf Ahmad 
and learned Solicitor General, Shri Dipankar Gupta) informed 
the three Member Bench headed by Chief Justice of India 
that the Government of India is filing a Transfer Petition 
in the said case* Consequently the three Member Bench 
was pleased to direct the stay of all proceedings in the 
Calcutta High Court on the assurance that Transfer Petition 
would be filed immediately. A formal copy of the order 
has been applied for and would be available by to-morrow 
somet ime . 


Min d Law, * 


4. We may request Ministry of Law & justice (Department 
of Legal Affairs) to refer this matter to the Central 
Agency Sect ion{ Shri P. Parmeswaran, Addl. Government Advocate) 
for preparation of the draft Transfer Petition on a priority 
basis* 

5. JS(A) may kindly see before the file is sent to 
Ministry of Law & Justice (Department of Legal Affairs). 
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'Hu, 

C S &. — ^ (p- ip 2 C ft J* 




J 




.to* 


>5 

Central Agency Section 


The learned Addl. Solicitor General may kindly 
see the note opine as to the feasibility of filing 
Transfer Petition in the Hon'ble Supreme Court. 




Office of the 

Addl. Solicitor General l Shri Altaf Ahmed) 


( P. Parameswaran ) 
Addl. Govt. Advocate 
19.01 .94 
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(Altaf Ahmed) 

Addl. Selici tor General for India 


^vwV^vnr e~vJ >&v'/{ l ywy^' 

W & -ftxrfej'h 04 Sfa^*vf' / iy v 4 ^ ’ 


Reference notes from pre-page. 


2. A draft of the Transfer Petition (Slip ’A 1 ), pre- 

pared by Shri B. Parthasarthy, Advocate, was collected 
personally on 25th Janua ry , 1 9 9 4 , in the evening. This 
has been gone through and, as per discussion with JS(A) , 
it has been recast and a clean typed copy of the modified 
version is placed below at Slip ‘B 1 . 


3. After JS(A) has seen the modified version of 
the Transfer Petition, the same will be sent to Shri 
P. Parmeswaran, Additional Government Advocate for getting 
the same settled by Hon'ble Additional Solicitor General 
for India (Shri Altaf Ahmed). 


DiaacTORjp^ & vie.) 


( V . P * BtTsftia ) 

Under Secretary/2*2 ,94. 
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File No . 1/27/91 -Pub 11c 


Ministry of Home Affairs 


Subjects- CO No. 6720 (W) - filed by Shri Bijan Ghosh and 
others versus Union of India in the Calcutta 
High Court challenging the posthumous conferment of 
Bharat Ratna on Netaji Subhas Chandra Bose. 

In the matter referred to above, an SLP was filed in 
the Supreme Court requesting for stay of further proceedings 
in the Calcutta High Court as also for transfer of the same 
to the Supreme Court. The said SLP was heard in the 
Supreme Court by a two Member Bench presided over by Hon'ble 
Chief Justice of India on 17th January. 1994 when all further 
proceedings in the Calcutta High Court in the said case were 
stayed. Subsequently, a formal Transfer Petition was also 
filed in the Supreme Court on 21st February, 1994. 

2. The said Transfer Petition (No. 103 of 1994) was 
listed for preliminary hearing today before a two Member Bench 
consisting of Hon'ble Mr. Justice M.M. Punchhi and Hon'ble 

Mr, Justice S.P. Bharucha. Director (O&M/Vig.) and myself 
were present in the Court. 

3, After hearing Additional Solicitor-General (Shri Altaf 
Ahmad), the Hon'ble Mr. Justice Punchhi observed that since 
SLP has already been admitted and further proceedings have 
already been stayed, the SLP along with the Transfer Petition 
filed on 21st February, 1994, may be heard together on ** next 
date fixed for hearing. No specific date has, however, been 
indicated by the Hon'ble Bench for^Aext hearing. 

Submitted. 


(V.P. Bhatia) 

Under Secretary (Pub. & Vlg.) 
28.3.94 
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Reference note on pre-page. 

2. The Transfer Petition No. 103 of .1994 together 
with SLP No. 628 of 1994 came up for hearing today in 
the Supreme Court of India before a two Member Bench 
consisting of Hon'ble Chief Justice of India and Hon’ble 
Mr. Justice S. Mohan. 

3. After hearing both the parties, the Hon'ble 
two Member Bench presided over by the Chief Justice 
of India ordered that the casejpending in the Calcutta 
High Court be withdrawn to the Supreme Court and the 
Registry of the Supreme Court will take further necessary 
f ol low up action. 

V + 

4. With the consent of both the parties, the Hon'ble 
two Member Bench also fixed 26th July, 1994, as the 
next date of hearing. 



&*** -Aiy us erjf- ^ 




Submitted for 


DIRECT0R( O&M & VIG.) 


information . 



Under Secretary/2 . 5 .94, 

(on tour) 
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MINISTRY OF HOME AFFAIRS 


Transfer Petition (Civil) No. 7 of 1994 read with 
SLP(Civil) No. 628 of 1994 in writ petition C.O.No. 6720 
(W) of 1993 filed by Shri Bijan Ghosh in the High Court 
of Calcutta relating to conferment of Bharat Ratna (posthumous- 
ly) on Netaji Subhas Chandra Bose was listed for final 

hearing on 26th July, 1994. The matter, however, did 

not reach that day. Prof. Samar Guha , one of the added 

Respondents, requested Chief Justice of India to provide 
him an opportunity to present his case since he is going 
abroad for quite sometime. Accordingly, Chief Justice 

allowed him to present his case on 4th August, 1994, but 
on account of the sad demise of Justice Yogeshwar Dayal, 
this matter could actually be taken up only on 5th August, 
1994 at 4,00 P.M. before a two Member Bench consisting 

of Hon'ble Chief Justice of India and Shri Justice 
S. Mohan. 

2. Hon'ble Chief Justice of India at the outset 

allowed Prof. Guha to present his case within 1 hour 
and 10 minutes. Prof. Guha started his presentation 

at 4.10 P.M, and finished at 5.25 P.M. 

3. At the outset, Prof. Guha pointed out that when 

the Government of India has not so far declared publicly 
about the death of Netaji, how the word 'posthumous 1 

has been used whiles Bharat Ratna on him. He also laid 
specific emphasis on the word 'closed' while referring 

to the Government's decision to treat the m att er as closed, 
because his contention“tliat the award has notjoelin withdrawn. 
About the claim of privilege of documents relating to 

this case, he said that only on three conditions viz. 

advice to the President which is considered as delicate; 
matters relating to intelligence which are sensitive 
in nature and particular types of financial matters^ 

He contended that the papers under question are not 
covered under any of these categories. 

4. He dwelt at length reiterating the contents of 

his book "Netaji - Dead or Alive", thereby making out 
a case that the two inquiries conducted by Shah Nawaz 
Khan Committee and Khosla Commission were not acceptable 
and that there is need of an investigative inquiry to 
solve the mystery involving Netaji 's disappearance. 

He read out excerpts from an article written by him 
bringing out the need of an investigative inquiry. The 
contents of this article are more or less picking up 
of portions from his book "Netaji - Dead or Alive" referred 
to earlier. He pleaded for a high level investigative 
inquiry by the sitting or former judges of the Supreme 

Court to inquire into 7 issues enumerated on page 5 of 
his art icle^^V^j lpW<>\ 

5. While comt-Pudi-nj } Prof. Guha requested for making 

some further submissions by way of a written document 
since according to him the time was not sufficient to 
enable him to present his case in detail. Hon'ble Chief 
Justice of India agreed to this request of Prof. Guha. 

6. At this point, Shri Bijan Ghosh rose up to request 

the Hon'ble Chief Justice of India to allow him to mention 

about this case after the arguments on Ayodhyaya case 

(which are to be taken up from 8th August onwards) were 


contd/ - 


over . 




DI RECTOR VIG.) 


The Chief Justice of India granted his request 
Submitted. , 

(V.P. tfhatia) 

Under Secretary / 8 . 8 . 1 994 , 

^VVW. 
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Additional Secretary(H) vide his note dated 
19.4.1996, has desired that relevant files of the case's 
pending in the Supreme Court should be put up alongwith a 
self contained note on the case. The facts of thoi case are 
briefly as follows. 

2. Shri Bijan Ghosh and four other petitioners 

filed a petition in the Calcutta High Court challenging the 
declaration of Bharat Ratna posthumously on Netaji Subhash 
Chandra Bose by the Government of India. A transfer 
petition has been filed in the Supreme Court under Article 
139-A of the Constitution of India on 21.2.1994. This case 
was listed for hearing on 7.3.94 and 28.3.94. On 2.5.94, 
the Supreme Court ordered withdrawl of this case from 
Calcutta High Court to itself for consideration of the 
issue by a Constitutional Bench. The matter was taken up 
on 5.8.94 when Prof. Samar Guha , one of the petitioners 
appeared before the Court to argue his case. Next date of 
hearing has not yet been fixed. 


Submitted for perusal 


please . 


(G.B. SINGH%"|,. 
UNDER SECRETARY (PUB.&VIG . )' 









The petition filed by Shri Bijan Ghosh and 
four others challenging *“he declaration of Bharat Ratna 
posthumously^^n Netaji Subhash Chandra Bose by the 
Government ^for^ earing in the Supreme Court on Friday, 
the 4th April, 1997 in Court No. 3, as item No. 44. 

2. DS(0&M£VIG.) and the undersigned went to the 
Supreme Court to brief Shri Altaf Ahmed, Additional 
Solicitor General. The main issue in this case is 
regarding declaration of the Bharat Ratna ( posthumously } 
on Netaji Subhash Chandra Bose and the privilege claimed 
by the Government of certain records pertaining to this 
case. Shri Altaf Ahmed was briefed about the facts of 
the case and the concerned papers were shown to him for 
perusal. Shri Altaf Ahmed desired that we should be 
present in the Court to hand over the file to him in 
case Judges wanted to pursue the relevant records. 



. 3 *— 
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The petition filled by Shri Bijan Ghosh and 
four others challenging the declaration of the Bharat Ratna 
posthumously on Netaji Subhash Chandra Bose by the 
Government came up for hearing in the Supreme Court today in 
Court No. 3 as item No. 22. 

2. The undersigned alongwith S0{ Public) went to 
the Supreme Court and met Shri P. Parameswaran . Thereafter/ 
Shri Parameswaran took us to Shri Altaf Ahmed/ Additional 
Solicitor General j^in this case. Shri Ahmed was briefed 
about the facts of the case and the concerned papers shown 
to him for perusal. Shri Ahmed desired that we should be 
present in the Court to hand over the file to him in case 
Judges wanted to p^vwy- the relevant records. 

3. The undersigned and the S0( Public) were 
accordingly present in the Court when the case came up for 
hearing. However, the Counsel of the Petitioners informed 
the Court that the petitioner is seriously ill and could not 
come to attend the Court and requested for adjournment of 
the case till after vacation. The case was accordingly 
adjourned by the Court. The case will now be listed 
immediately after vacation. 

Submitted for information please. 



ds ( o&^r&yiG . ) 





(G.B. SINGH) 
UNDER SECRETARY ( PUB , &VIG . ) 

6.5.1997. 


to S' V| 


5. VNV 3 
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The petition filed by Shri Bijan Ghosh and others & 
bunched together challenging the declaration of the Bharat 
Ratna posthumously on Netaji Subhash Chandra Bose by the 
Government came up for hearing in the Supreme Court today 
in Court No. 10 as item No. 9. 

2. The undersigned went to the Supreme Court and met 
Shri P. Parameswaran . Thereafter, Shri Parameswaran took 
me to Shri Altaf Ahmed, Additional Solicitor General 
appearing on our behalf in this case. Shri Ahmed was 
briefed about the facts of the case and the concerned file 
was shown to him for perusal. He was also given the copies 
of the Statutes and Regulations relating to the Bharat 
Ratna and Padma Awards. Shri Ahmed desired that I should 
be present in the Court to hand over the file to him in 
case Judges wanted to pursue the relevant records. 

3. The undersigned was accordingly present in the Court 
when the case came up for hearing. Shri Sumar Guha 
alongwith his counsel appeared. Shri Guha raised the point 
that when the Government has not so far declared publically 
about the death of Netaji Subhash Chandra Bose, how the 
word posthumous has been used while conferring Bharat Ratna 
on him. He also raised the issue of word 'closed' while 
referring to the Government decision to treat the matter as 
closed. He dwelt at length reiterating the contents of his 
book 'Netaji' - dead or alive 1 , thereby making out a case 
that the two inquiries conducted by Shah Nawaz Khan 
Committee and Khosla Commission were not acceptable and 
that there is need of an investigative inquiry to solve the 
mystery involving Netaji 's disappearance. After hearing 
his views, the Judges pointed out that the main issue 
before them is about the declaration of the Bharat Ratna 
posthumous on Netaji Subhash Chandra Bose and they are not 
concerned with the other issues raised by Shri Guha. 




4. Shri Ahmed gave copies of the Statutes and 
Regulations relating to Bharat Ratna to the Hon'ble Judges 
and referred to Rule 8 which provides that the names of 
persons upon whom the declaration is conferred shall be 
published in the Gazette of India and a register of such 
recipients shall be maintained under the directions of the 
President. He also pointed out to Rule 10 which provides 
for the cancellation or annulment of the award. He stated 
that since the notification has not been issued in this 
case, the question to cancel the award does not arise. He 
also referred to the submission made in the affidavit that 
the matter has been treated as closed. 


5. After hearing arguments of both the parties, the 
Judges reserved their order. The Court will pass 

appropriate order in due course. 


Submitted please. 

^o-c 


J 




DS ( O&M&VlG . ) 

BBS*— 


TTS ^ M 1 



(G.B. SINGH) 
UNDER SECRETARY ( PUB. &VIG. ) 

29.7.1997. 
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PUBLIC SECTION 


A copy of judgment regarding the case relating to the 
conferment of Bharat Ratna Award to Sh Netaji Subhash 
Chandra Bose filed by Sh Bijon Ghosh & others { No. 628/94 ) 
has been obtained from the Supreme Court today, which may 
please be seen at F/X. 
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, SC order to 
^transfe r Netaji 
incase to Delhi . 

’ -NEW DELHI: - The 
Supreme Court directed on 
Monday the transfer of a 
writ petition by an advocate, 
Bijan 'Ghosh ; and others, 
pending in the Calcutta 
High Court objecting to the 
conferment of the Bharat 
Ratna to Netaji Subash Cha- 
ndra Bose posthumously in 
1992. Chief Justice 
M.N.Venketchnliah and 
Justice S. Mohan said that 
on Juiy 26 they would hear 
and decide the question of 
whether the Union of India 
could claim privilege on the 
documents concerning the 
decision to award the hon- 
our to the great Indian pat- 
riot and thereafter its 
decision not to proceed with 
i it as it had produced adverse 
reaction 'among his follow- 
ers. Professor Samar Guha 
said that there was no proof 
that Netaji Bose had died at 
:alU 

t , JM - 

\ Plea against HC 
| order dismissed 

; NEW DELHI: Chief 
Justice M.N. Vcnkntchnliah 
and Justice S. Mohan dis- 
missed ; at the' Supreme 
Court on Monday a petition , 
by a former Minister of the 
Orissa Government B.P. 
'Mohanty, against the Orissa 
;High Court order disallow- 
ing his objections to the al- 
leged sale at a throwaway 
price of Rs 15 crores the 
Chrome Plant of the Orissa 
Mining Corporation to 
TELCO. 
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s. K. KUNDU 

CENTRAL GOVT. ADVOCATE 


No* 


15/B/Home/93 



Government of India 
Ministry of Law & justice 
Department of Legal Affairs 
BranjJi Secretariat, Calcutta* 

4, !fS* {tyfe t a - 1 

Dated . 


Mrs* (Dr* ) Arati Dutta» Advocate 
6, Old Post Office st* 

Roan No* 50* ground floor 
Calcutta 1* 


Madam* 

CO No* 6720(w)/93 
Bijan Ghosh 

-vs- 

UOI & Ors. 


•i 

J 


y 


J 


V 


You are hereby engaged to apoear In the above mentioned case 
with Shri R*N*Das* sx*advocate on behalf of U.O*l# and its officers. 
Kindly note that Sh.Anitava Outta* advocate was engaged earlier in 
this matter but due to sudden illness he had to withdraw from the 
Case* 

-X I am forwarding herewith a copy of the wait petition* copy of 

the affidavit of Shri /smiya Nath Bose* copy of the supplement ary affi- 
davit of Aniya Nath Bose and a copy of the affidavit on behalf of/'theNf 
added respondent Shri Sushanta Kumar Mitra* The affidavit on behalf 
of the added petitioner Sri sunil Krishna Gunta and the supplgp^ntary 
affidavit filed by $ri Bijan Ghosh are not presently availabl’^fc^.n our 
record. Kindly contact Shri R.N*Das* sr* advocate for other paperw- 
Mowsver* 1 am approaching the deptt* concerned to send us tne nece- 
ssary papers immediately* , ‘ -Jfe 

The paravdse comments in respect of affidavit on behalf of 
the added r> tit loner Sunil Krishna Gupta* parawise comments in respect 
of the petition filed by Sri flaiya Nath Bose* P /comments in respect 
of the supplementary affidavit filed by sri Bijan Ghosh and p/comments 
in respect of added interim application for injunction filed by Bijan -A 
Ghosh as also the p/conments in respect of the main writ pe tition fi- 
led by Sri Bijan Ghosh are being forwarded herewith for preparation 
of the necessary affidavits immediately* Please note that tne matter 
is dus to appear on 1st or 2nd September 1993. 


b 


An early action will be highly appreciated* 


* 

Enel* 


as above./. 1 3 <wlK - 

i,. 0 


Yours^faithf ully $ 
* ( S K Kundu ) 


Copy to S (BY SPEED POST) 


Shri V.p.Bhatia* Under Secretary (Pub & Vig. ), Ministry of Home Affrs* 
North Block* New Delhi 110001* - for information in connection with 


p* t*o* 


y 


/ 1 

% i 


- 2 - 


froy JSB* 


your D* G* No* l/27/9l/mjblic dt*17«8*93. Kindly send us copies of 
the affidavit of the added petitioners Sunil Krishna Gupta* copy 
of supplementary affidavit of Bijan Ghosh and also copy of the 
interim application for injunction filed by Bijan Ghosh immediate- 
ly to ertaols the Id* counsel to n repare the affidavits* This hastto 
be treated as MOST UR3£fjT » 
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WIRELESS MESSAGE 


CRASH 


UNGLASS 


k 


FROM: HOME 

NEW DELHI. 

TO: SHRI S.K. KUNDU, 

CENTRAL GOVERNMENT ADVOCATE, 

MINISTRY OF LAW k JUSTICE, 

DEPARTMENT OF LEGAL AFFAIRS, 

BRANCH SECRETARIAT, 

4 K.S. ROY ROAD, 

CALCUTTA-1. 

NQ.1/27/91-FUBLIC - - * - DATED: 26-8-1993 


REFERENCE TOUR LETTER NO. 15/B/ Home/ 93/ 688/ 2990 DATED 24TH 
AUGUST, 1993 ADDRESSED TO MRS. (DR.) AARTI DATTA, ADVOCATE 
IN THE MATTER OF C.O. N0.672Q(W)/93 BIJAN GHOSH VERSUS UNION 
OF INDIA AND OTHERS AND COPY ENDORSED TO WE HAVE 

NOTED THAT THE PARAWISE COMMENTS SENT B i THIS MINISTRY 
IN RESPECT OF THE MAIN PETITION, PETITIONS FILED BY THE 
ADDED CO-PETITIONERS, SUPPLEMENTARY PETITION BY SHRI BIJAN 
GHOSH AND APPLICATION FOR INJUNCTION HAVE BEEN SENT TO 
MRS. DATTA(.) PARAWISE COMMENTS IN RESPECT OF THE ADDED 
CO-PETITIONER, SHRI SUSHANT KUMAR MITRA ARE BEING FINALISED 
AND WILL BE SENT TO YOU AT THE EARLIEST ( . ) AS INDICATED 
BY YOU IN YOUR LETTER ADDRESSED TO MRS. DATTA THAT THE 
MATTER IS DUE TO APPEAR ON FIRST OR SECOND SEPTEMBER 
1993, WE SHALL BE GRATEFUL IF THE COUNTER AFFIDAVITS DULY 
FINALISED ARE SENT TO THIS MINISTRY WITHOUT ANY FURTHER 
DELAY TO DO THE NEEDFUL HERE AND RETURN THE SAME TO YOU 
FOR FORMALLY FILING IN THE HIGH COURT AT CALCUTTA(.) COPIES 
OF THE AFFIDAVIT OF SHRI SUNIL KRISHNA GUPTA, SUPPLEMENTARY 
AFFIDAVIT AND APPLICATION FOR INJUNCTION FILED BY SHRI BIJAN 
GHOSH ARE BEING SENT SEPARATELY BY SPPED POST(.) PLEASE 
ACKNOWLEDGE THE RECEIPT THEREOF AND KEEP THIS MINISTRY 
INFORMED OF THE DEVELOPMENTS IN THE MATTER(.) 



By Speed -Post 


F. No. 1/27 /91-Public 
Government of India/ Bharat Sarkar 

Ministry of Home Affairs/ Grih Mantralaya 

************ 

New Delhi, the 27th August, 1993. 


To 


Shri S.K. Kundu, 

Central Government Advocate, 

Ministry of Law & Justice, 

Department of Legal Affairs, 

Branch Secretariat, 

4, K.S. Roy Road, Calcutta-1. 

Subject : -C . 0. No . 6720( W ) / 93 - Bijan Ghosh Vs. Union of India. 


Sir, 


Reference your letter No.l5/B/Home/93/688/2990 dated 
the 24th August, 1993, addressed to Mrs. (Dr.) Aarti Datta, Advocate 
and copy endorsed to me on the subject noted above. 

2. As desired by you I am sending herewith copies of the 

Affidavit of Shri Sunil Krishna Gupta, supplementary Affidavit 
filed by Shri Bijan Ghosh and an application for injunction filed 
by Shri Bijan Ghosh. It is requested that early action may be 
taken for finalising the counter Affidavit on behalf of the Union 
of India for formally filing in the High Court at Calcutta. 1 /Kindly 
acknowledge receipt and keep this Ministry informed of the develop- 
ments in the matter. 

Yours faithfully, 



(V.P. Bhatia) 

Under Secretary to the Govt, of India. 


MOST IMMEDIATE 
COURT CASE 







No . i !i? jit - P*&n<. 

MINISTRY OF HOME AFFAIRS 


Subject:- C.O. No. 6720(w)/93 - Bijan Ghosh 

Vs. 

U.O.I. 6 Ors. 


JS(IS.I) may please see the fax message which has been 
received today evening from the Central Government Advocate at 
Calcutta regarding the above-mentioned case. 


2. I had referred the file on this case to JS(IS.I) for obtaining 


the comments of his division. I "understand that the file is at present 
with DS(IS.I). 


3. In view of the fax message received, it is imperative that the 
comments of IS. I Division are made available immediately. 


4. As regards documents to be produced, we have absolutely 


nothing on our side. All the relevant documents are with the IS. I 
Division. The main relief sought by the petitioners is that there 
should be a fresb enquiry into the circumstances attending the alleged 
death of Netaji Bose in a>|air crash. All the documents relating to the 
enquiries already made in the past will have to be produced before 
the Calcutta High Court. 

5. It will also be necessary for IS. I Division to depute an officer 
to go immediately to Calcutta to discuss various aspects of the case 
with the Government Counsel. 



(M. Venkateswara Iyer) 
Joint Secretary (A) 
August 27, 1993. 


JS(IS.I) 


k 


1 


K* fCl.-v'JDU 

NTRAI. govt, advocate 


Government of India 
Ministry of Lav; f, Justice 
Department of Legal Affaire 
Branch Secretarial Calcutta. 
A, K*S*Roy Road, Calcutta - 1 


15/B/Hcrn?/92 


0*ted 27*.B»i?3 


To 

Shri P C Kannan, 

Additional Legal Adviser, 
Ministry of Law Justice ?. C.A. 
Department of Legal Affairs, 
Shastri Rhawan, 

Nfew Delhi 110001 

Dear sir, 


C.Q.Ho. 6720 (w)/ 93 
Bijan Ghosh 


“V S— 

LJ> 0* ± * S, OXs # 


In connection with tis above matter please tote that this 
matter is due to appeaf on 1st September, 1993 and the Bon'bJe 
court has given direction that the records of. the Secretary* Mi- 
nistry of Heme Affairs and the secretary, Ministry of Hunan Re- 
sources are required to be produced in connection with this case*. 
Incidentally, it may be noted that this case relates to tbe con- 
ferment of 'BFftRAT RAIMA* Award posthumously on Netaji Subhas 
Chandra Rose* The petitioners have also prayed for an enquiry 
into the existence of Shri Rose* 

The department has forwarded an affidavit and we have in 
tliis Case engaged Shri R M Das, special panel counsel to appear 
on behalf of the respondents* Unfortunately, Shri ftmitava butta, 
advocate who was engaged, has fallen ill and therefore Dx.Arati 
Durta, advocate has been engaged to prepare the affidavits* I 
have already written a letter to Shri D p Bbatig, Undersecretary 
intimating the facts and seeking from him certain copies which 
are not in our file to enable the Id* counsel to prepare tbe draft* 

It appears that unless a competent person with all the re- 
levant files attends the learned counsel, neither the affidavits 
will be made ready nor tbe documents can be produced on 1st Sep- 
tember, 1993* Moreover, Shri R N Das, special panel counsel has 
categorically informed me that he requires a cons u.ltation^ with the 
department's representative before be settles the affidavits and 
starts arguing the case- 

Kindly see that somebody cages freto the department cones rn- 
rrj v.'i tb a 1 ! f b<- mliv.mt immediate! y . 


Yours faithful ly. 



Copy to : Shri V P Bbatia, 


Undersecretary (pub.& Vig) 

Ministry of Hane Affairs, North Block 
New Delhi — 11 0001 



FAX MESSAGE 


FROM! HOME 

NEW DELHI 

TO: SHRI S.K. KUNDU 

CENTRAL GOVERNMENT ADVOCATE 
MINISTRY OF LAW & JUSTICE 
DEPARTMENT OF LEGAL AFFAIRS 
BRANCH SECRETARIAT 
4, K.S. ROY ROAD, 

CALCUTTA-1, 


NO. 1/27 /91-PUBLIC 


DATED; 28-8-1993, 


REFERENCE YOUR FAX MESSAGE NO. 15 /B/ HOME/ 92 DATED 27TH AUGUST, 
1993, ADDRESSED TO SHRI P.C. KANNAN, ADDITIONAL LEGAL ADVISER, 
MINISTRY OF LAW, JUSTICE & COMPANY AFFAIRS AND COPY ENDORSED 
TO ME IN THE MATTER OF C.O. N0.6720( W) /93 - BIJAN GHOSH VERSUS 
UNION OF INDIA AND OTHERS( . ) YOUR MESSAGE INDICATED TO HAVE 
BEEN FAXED TO ME HAS NOT REACHED YET( , ) AS REGARDS COPIES 
OF CERTAIN PAPERS VIZ. AFFIDAVIT OF SHRI SUNIL KRISHNA GUPTA, 
SUPPLEMENTARY AFFIDAVIT AND APPLICATION FOR INJUNCTION FILED 
BY SHRI GHOSH ASKED FOR BY YOU IN YOUR LETTER DATED 24TH AUGUST, 
1993, THE SAME HAVE ALREADY BEEN SENT TO YOU BY SPEED POST 
ON 27TH AUGUST, 1993(.) WE HAVE NOTED THAT SHRI R.N. DAS, SPECIAL 
PANEL COUNSEL IS TO APPEAR ON BEHALF OF THE UNION OF INDIA 
IN THIS CASE AND THE SPECIFIC WISH OF SHRI DAS REGARDING CONSULTATION 
WITH THIS MINISTRY'S REPRESENTATIVE BEFORE HE SETTLES THE AFFIDAVITS 
AND STARTS ARGUING THE CASE FIXED FOR FIRST SEPTEMBER 1993(.) 
BY THE TIME YOUR MESSAGE WAS RECEIVED THROUGH SHRI KANNAN ABOUT 
THE REQUIREMENT OF REPRESENTATIVE OF THIS MINISTRY FOR CONSULTATIONS 
THE CONCERNED OFFICER HAVING THE BACKGROUND OF THE FINDINGS 
OF NETAJI INQUIRY COMMITTEE (1956) AND KHOSLA COMMISSION (1970) 
AND THEIR ACCEPTANCE BY THE GOVERNMENT OF INDIA AND OTHER 
RELATED MATTERS INCLUDING ORIGINAL RECORDS, HAS GONE OUT OF 
DELHI AND IS SCHEDULED TO RETURN ONLY ON FIRST SEPTEMBER, 1993(.) 
IN VIEW OF THIS POSITION CONSULTATIONS WOULD NOT BE POSSIBLE 
WITH SPECIAL PANEL COUNSEL, SHRI DAS BEFORE FIRST SEPTEMBER 
1993 (.) KINDLY REQUEST HON'BLE COURT TO POSTPONE DATE OF HEARING 
TO AFFORD TIME TO THIS MINISTRY TO SEND ITS OFFICERS TO CALCUTTA 
WITH THE RELEVANT PAPERS(.) KINDLY SEEK ATLEAST FOUR WEEKS 







WIRELESS -MESSAGE 


CRASH 


UNGLASS 


FROM! HOME 

NEW DELHI 


TO( SHRI S.K. KUNDU 


CENTRAL GOVERNMENT ADVOCATE 
MINISTRY OF LAW & JUSTICE 
DEPARTMENT OF LEGAL AFFAIRS 
BRANCH SECRETARIAT 
4, K.S. ROY ROAD, 

CALCUTTA-1. 



NO. 1/27 /91-PUBLIC 


DATED! 28-8-1993 


REFERENCE YOUR FAX MESSAGE NO. 15/B/HOME/92 DATED 27TH AJ 
1993, ADDRESSED TO SHRI P.C. K ANNAN, ADDITIONAL LE^ AL AJ 
MINISTRY OF LAW, JUSTICE & COMPANY AFFAIRS AND CO: END 

TO ME IN THE MATTER OF C.O. N0.6720(W) /93 - BUAN 
UNION OF INDIA AND OTHERS ( . ) YOUR MESSAGE INDICATED g 
BEEN FAXED TO ME HAS NOT REACHED YET(.) AS REGARD? 
OF CERTAIN PAPERS VIZ. AFFIDAVIT OF SHRI SUNIL KRISHN/’ 
SUPPLEMENTARY AFFIDAVIT AND APPLICATION FOR INJUNCT#* 

BY SHRI GHOSH ASKED FOR BY YOU IN YOUR LETTER DATED 247* J 
1993, THE SAME HAVE ALREADY BEEN SENT TO YOU BY 
ON 27TH AUGUST, 1993(.) WE HAVE NOTED THAT SHRI R.N. QA&* 
PANEL COUNSEL IS TO APPEAR ON BEHALF OF THE UNION / 
IN THIS CASE AND THE SPECIFIC WISH OF SHRI DAS REGARDlffGr^ 
WITH THIS MINISTRY'S REPRESENTATIVE BEFORE HE SETTLES TH 
AND STARTS ARGUING THE CASE FIXED FOR FIRST SEPTEMui 
BY THE TIME YOUR MESSAGE WAS RECEIVED THROUGH SHRI KANN* 
THE REQUIREMENT OF REPRESENTATIVE OF THIS MINISTRY FOR CONST 
THE CONCERNED OFFICER HAVING THE BACKGROUND OF THE 
OF NETAJI INQUIRY COMMITTEE (1956) AND KHOSLA COMMISSll 
AND THEIR ACCEPTANCE BY THE GOVERNMENT OF INDIA Ai 
RELATED MATTERS INCLUDING ORIGINAL RECORDS, HAS GONE 
DELHI AND IS SCHEDULED TO RETURN ONLY ON FIRST SEPTEMB1 
IN VIEW OF THIS POSITION CONSULTATIONS WOULD NOT F\ 
WITH SPECIAL PANEL COUNSEL, SHRI DAS BEFORE FIRST' 

1993 (.) KINDLY REQUEST HON'BLE COURT TO POSTPONE DATE f 
TO AFFORD TIME TO THIS MINISTRY TO SEND ITS OFFICERS Jr 
WITH THE RELEVANT TAPER S(.) * KINDLY SEEK ATLEAST FO 
ADJOURNMENT AND ALSO KEEP THIS MINISTRY INFORMED(.) 




3 'THE GOVT 

BHA ”A/ 


UNDER SECRET. 


T; -i* 

' 1 ■ , i, I - r ■ ? ‘ ? . ‘ rW 








WIRELESS MESSAGE 


CRASH 


UNCLASS 


FROM: HOME 

NEW DELHI 

TO: SHRI S.K. KUNDU 

CENTRAL GOVERNMENT ADVOCATE 
MINISTRY OF LAW k JUSTICE 
DEPARTMENT OF LEGAL AFFAIRS 
BRANCH SECRETARIAT 
4, K.S. ROY ROAD, 

CALCUTTA-1. 

NQ.1/27/91-PUBL1C PAXEPt ifcfcmL 

REFERENCE YOUR FAX MESSAGE NO. 15/B/HOME/92 DATED 27TH AUGUST, 
1993, ADDRESSED TO SHRI P.C. K ANNAN, ADDITIONAL LEGAL ADVISER, 
MINISTRY OF LAW, JUSTICE k COMPANY AFFAIRS AND COPY ENDORSED 
TO ME IN THE MATTER OF C.O. NO.6720(W)/93 - BUAN GHOSH VERSUS 
UNION OF INDIA AND OTHERS! . ) YOUR MESSAGE INDICATED TO HAVE 
BEEN FAXED TO ME HAS NOT REACHED YET(.) AS REGARDS COPIES 
OF CERTAIN PAPERS VIZ. AFFIDAVIT OF SHRI SUNIL KRISHNA GUPTA, 
SUPPLEMENTARY AFFIDAVIT AND APPLICATION FOR INJUNCTION FILED 
BY SHRI GHOSH ASKED FOR BY YOU IN YOUR LETTER DATED 24TH AUGUST, 
1993, THE SAME HAVE ALREADY BEEN SENT TO YOU BY SPEED POST 
ON 27TH AUGUST, 1993(.) WE HAVE NOTED THAT SHRI R.N. DAS, SPECIAL 
PANEL COUNSEL IS TO APPEAR ON BEHALF OF THE UNION OF INDIA 
IN THIS CASE AND THE SPECIFIC WISH OF SHRI DAS REGARDING CONSULTATION 
WITH THIS MINISTRY'S REPRESENTATIVE BEFORE HE SETTLES THE AFFIDAVITS 
AND STARTS ARGUING THE CASE FIXED FOR FIRST SEPTEMBER 1993 (.) 
BY THE TIME YOUR MESSAGE WAS RECEIVED THROUGH SHRI KANNAN ABOUT 
THE REQUIREMENT OF REPRESENTATIVE OF THIS MINISTRY FOR CONSULTATIONS 
THE CONCERNED OFFICER HAVING THE BACKGROUND OF THE FINDINGS 
OF NETAJI INQUIRY COMMITTEE (1956) AND KHOSLA COMMISSION (1970) 
AND THEIR ACCEPTANCE BY THE GOVERNMENT OF INDIA AND OTHER 
RELATED MATTERS INCLUDING ORIGINAL RECORDS, HAS GONE OUT OF 
DELHI AND IS SCHEDULED TO RETURN ONLY ON FIRST SEPTEMBER, 1993(.) 
IN VIEW OF THIS POSITION CONSULTATIONS WOULD NOT BE POSSIBLE 
WITH SPECIAL PANEL COUNSEL, SHRI DAS BEFORE FIRST SEPTEMBER 
1993 (.) KINDLY REQUEST HON'BLE COURT TO POSTPONE DATE OF HEARING 
TO AFFORD TIME TO THIS MINISTRY TO SEND ITS OFFICERS TO CALCUTTA 
WITH THE RELEVANT PAPERS!. 1 KINDLY SEEK ATLEAST FOUR WEEKS 
ADJOURNMENT AND ALSO KEEP THIS MINISTRY INFORMED(.) 



BY SPEED POST 


Copy also sent by Speed Post to Shri S.K. Kundu, Central Government 
Advocate, Government of India, Ministry of Law k Justice, Branch Secretariat, 
4, K.S. Roy Road, Calcutta-1. Please ensure that four weeks adjournment 
is granted by the Hon'ble High Court. 




(V.P. Bhatia) 

Under Secretary to the Govt, of India. 

(Y, P. BHATIA > 

Ottdrr SUcmarr 
rrw 



GOVERNMENT OF INDIA 


( . •HRfT 

GOVERNMENT OF INDIA 




P.C. KAMNAN 


fVfa, FJTTJT 3f|T aprq?ft 


ADDITIONAL LEGAL ADVISER MINISTRY OF LAW, JUSTICE 


PH: 387090 


& COMPANY AFFAIRS 
fafa 3>tjt 

DEPARTMENT OF LEGAL AFFAIRS 


Sh^stri Bhavan, New Delhi. 
Dated the 1st September, 1993 


Dear Shri Iyer, 

Please refer to my telephonic conversation 
regarding pending case of 00 No.6720(w)/93 Bijan 
Ghosh Vs. UOI & Ors. A copy of the DO letter dt. 
27.8.93 received from Shri S.K. Kundu, Central 
Govt. Advocate is enclosed (a photocopy was 
furnished to you earlier on 27.8.93) . The letter 
is self-explanatory. 

2. I request you to arrange to send necessary 
instructions to the Central Govt. Advocate at 
Calcutta . 

With regards. 


Yours sincerely 



Enel: a. a 


Shri M.V, Iyer, 

Joint Secretary, 

Ministry of Home Affairs, 
North Block, 

NEW DELHI . 


* 17;li> 


'13 



* 


■r> 



S. fc. fCUi'JDO Government of India 

CENTRAL GOVT. ADVOCATE Ministry of Lav; & justice 

Department of Legal Affairs ->-- r 
Branch Secretarial, Calcutta. 

4, K.S.Roy Road, Calcutta - 1 

No. l S/B/ H cae/92 Dated 27*3*33 — 


To 

Shxi P C Kannan, 

Additional Legal Adviser, 

4 Ministry of Law Justice k C*A* 

Department of Legal Affairs, 
Shastzi Bhawan, 

Nsw Delhi 11 0001 

Dear sir, 


C.0.N6- 6720fw)/93 
Bijan Ghosh 

-v$- 

u-o. 1 . 4 orsi 


Id connection with the above matter please tote that this 
matter is due to appear on 1st Septenbei, 1993 and the Hon'ble 
court has given direction that the records of. the secretary. Mi- 
nistry of Home Affairs and the Secretary, Ministry of Hunan Re- 
sources are required to be produced in connection with this case* 
Incidentally, it may be noted that this case relates to the con- 
ferment of 'BfftRAT RATNA’ Award posthumously on NEtaji Subhas 
Chandra BoseJ The petitioners have also prayed for an enquiry 
into the existence of Sbri Bose. 


The department has forwarded an affidavit and we have in 
this case engaged Shri R N Das, special panel counsel to appear 
on behalf of tne respondents. Unfortunately, Shri snitava Dutta, 
advocate who was engaged, has fallen ill and therefore Dr.Arati 
Dutta, advocate has been engaged to prepare the affidavits*? 1 
have already written a letter to Shri B p Bbatia, Undersecretary 
intimating the facts and seeking from him certain copies which 
are not in our file to enable the Id. counsel to prepare the draft. 


It anpears that unless a competent person with all the re- 
levant files attends the learned counsel, neither bhe affidavits 
will be made ready nor the documents can be produced on 1st Sep- 
tember, 1993* Moreover, Shri R N Das, special panel counsel has 
categorically informed me that he requires a consultation with the 
departments representative before be settles the affidavits and 
_ starts arguing the case. 

Kindly see that somebody canes frcro the department concern- 
ed /v-°^ ed with all the relevant files immediately. 


Yours faithfully. 


&y\ 



'IjfflV'A' 


( S 

Shri V P Bhatia, , 

Undersecretary (pub.S, Vig) 

Ministry of Hone Affairs, North Block 
New Delhi - 110001*; 


(S 





A.. 

t* ^ .. !. ...•■ewM 

( 






S K)Kundu ) 
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MOST IMMEDIATE 
COURT CASE 


MINISTRY OF HOME AFFAIRS 


Subject:- CO Nc. 6720(w)/93 Bijan Ghosh - vs- Union of India and 


others 


I send herewith a copy of d.o. letter No. 22 ( 2 ) /93-JudI . 

dated 3 September, 1993 received by me today from the Additional 

Legal Adviser, Ministry of Law, Justice and Company Affairs, on 

the above cited case. He ha^ enclosed a copy of the letter dated 
1.9.1993 from Shri S.K. Kundu, Central Government Advocate at 
Calcutta. In his letter, Shri Kundu has given a brief report of 
the hearing which took place on 1.9.1993 in the Calcutta High 
Court. 

2. In a separate reference I have already apprised JS(IS.I) of 

what transpired in the Calcutta High Court on 1.9.1993, If the 
relevant documents are not produced before the Court, the Court is 
likely to take a very serious view. Relevant records have also to 
he shown to the Special Counsel, who has been engaged in this 
case, so that he is in a position to draft a proper affidavit- in 

opposition . 

3. I would reouest JS(IS.I) to give this matter his urgent 
personal attention and decide upon the records to he taken to 
Calcutta and shown to our Counsel and also produced before the 
Court. The concerned office:^ of IS. I and Administration Divisions 
should also get ready to go to Calcutta at the earliest possible. 



{M. Venkateswara Iyer) 


Joint Secretary(A) 
September 7, 1993. 


JS(IS.I) 




ir 


VTITfT 


P.C . Kannan, 

Addl. Legal Adviser. 


. 0X5^ , GOVERNMENT OF INDIA 

fafa, FTTET *FTT*ft TFT JTYmq 
"Sjl ^ MINISTRY OF LAW, JUSTICE 


' .0 .F .Na . 2 2 ( 2 ) /f 3 - Judl . 


& COMPANY AFFAIRS 

fafa f^TRrnr 

DEPARTMENT OF LEGAL AFFAIRS 

New Delhi# 3rd September 93. 


•ear Shri Iyer, 

£n cantinuatian af my earlier letter a£ even number 
dated 1.9.93 regarding pending case •£ CO Ne.672o(w)/93 
■i jan Ghash .vs- UCI and athers^ c i am farwarding herewith 
a phatacapy af letter number 1 5/B/H©me/93/692 dated 1*9.93 
received frem Shri S .K. Kundu # Central Gavt. Advacate, 
Branch Secretariat Calcutta which is self-explanatary. 

2 , I request you ta depute a well cenversant af fleer 

ta meet Shri S#K. Kundu far further necessary action. 

With regards . 

Yeurs sincerely. 

Ends As ab^ve. ( P.C. Kannen ) ? 



Shri M.V. Iyer# 

Jaint Secretary# 
Ministry af Hame Affairs 
North Hack, 

New Delhi . 



1 



S p E f: t> 


S* K. KUNDU 

CENTRAL GOVT. ADVOCATE 


No. 


lS/B/Home/93 



9 2 ^ 


Government of India 
Ministry of Law 8. Justice 
Department nf Legal Affaire 
Branch Secretariat, Calcutta* 
4, K* 3* Roy Road, Calcutta - 1 

Dated L 


Shri P C Kann a n, 

Addl. Legal Adviser, 

Ministry of Law Justice & CA 
Deptt. of Legal Affairs, 

Shastii Bhawan, New Delhi 110001 

Dear six, 

CO ffo.6720(w)/93 
Bijan Ghosh 

— VS— 

UDI & Ors. 


This is to inform you that the above mentioned case was 
taken up by the Hon'ble Justice Shyamal Kr.Sen today for hear- 
ing and on our prayer His Lordship has been pleased to extend 
the time for filing Affidavit- in- opposition till 17.9.93, Affi- 
davit in. Reply by 21.9.93 and the matter has been directed to 
appear on 22.9.93. The Secretary, Ministry of Hunan Resources 
and the Secretary, Ministry of Home Affairs have been directed 
to file affidavits explaining why the affidavits could not be 
filed and/or the records could not be produced today. 

Please treat this as VERY URGENT and kindly direct the 
department to send a competent person with the relevant files 
to' enable him to affirm the affidavits that will be requixed to 
//(.■■ ■'.a be filed and to/accompecry the two affidavits of the Secretaries 
' J of the departments explaining the delay. 



Yours faithfully, 


( S 


i 




Shri VB Bhatia, Undersecretary (pub. & Vig. ) 
Ministry of Heme Affairs, Govt of India, 

North Block, New Delhi 110001 - for infoimation 
and necessary action. 







( S K Kundu ) 


MOST IMMEDIATE 
BY SPECIAL MESSENGER 



MINISTRY OF HOME AFFAIRS 


Subject:- C.O. 6720fW)/93 - Pi ian Ghosh Versus Union of India and 
Others in the High Court of Calcutta. 


This case was discussed yesterday with the Additional 
Solicitor- General by me along with the Deputy Central Government 
Advocate. 

2. 1 mentioned that Court Notice has been served in this case 

upon the Attorney-General of India and the High Court expects the 
Attorney-General to appear or to be properly represented. 


3. The next date of hearing is 29 September, 1993 (the c oming 
Wednesday] . 

4, The original Court Notice, stated to have been served upon 
the Attorney-General, does nr.t seem to have been received in this 
Ministry. However, copies of the papers received from the 
Department of Legal Affairs are sent herewith. The Department of 
Legal Affairs ID No. 44{ 5)/93-Judl dated 16.2.1993 says that the 
Court Notice in original served upon the Attorney-General is 
enclosed. However, it has not been received in this Ministry. 



5. The Attorney-General is already aware of this case. The 

Deputy Central Government Advocate may please get in touch with him 

and arrange for the Attorney-General to be represented in Court on 
29 September, 1993. 

^ 6. During discussion yesterday, the Additional Solicitor-General 

i suggested that we should seek adjournment on 29.9.1993 after filing 
£■ the Affidavit claiming privilege in respect of the records. On the 
n next date of hearing, the Additional Solicitor-General will himself 
appear on behalf of the Union of India. It is possible that the 

Attorney-General will also be represented by him in the Court. 

7, Necessary action may kindly be taken immediately and this 

Ministry informed today itself about the position. 



/ Mm. Venkateswara Iyer) 

Joint Secretary 


rtf 


Shri P. Parmeshwaran, Deputy Central Government Advocate, Central 

Agency Section, Supreme Court , New Delhi. 

MHA ID No. 1/27/91-Public dated 27.9.1993 

y 


F .No .2 2 ( 2 ) /93 - Judl . 
Government of India 

Ministry of Law, Justice & Go. Affairs 
Department of Legal Affairs 
Judicial Section 


New Delhi, 23rd September, *Q3 . 
{Shastri Ehavan) 


Shri M.V. Iyer, 

Joint Secretary, 

Ministry of Home Affairs, 

North Block, 

New Delhi. 

Subi C.0.No.6720(w)/93 (Bijan Ghosh Vs. UOI & others). 



Sir, 


* 

I am directed to enclose a p|it©c©py of D.o. Letter 
No.iyB/Heme/93/442 A dated 20.9.93 on the subject received 
from Shri S.K. Kundu, Central Govt. Advocate, Branch Sectt. 
Calcutta which is self-explanatory. 


2 , In this connection kindly refer to earlier letter of 
even number dated 1st September 1993jtr©m Shri P.C. Kannan, 

Addl. L.A • en the above subject{c©py enclosed) It is requested 

3. It is requested that needful may be done inmediately . 


Enel i As above. 


1 

(U.K. dha ) 

Asst. Legal Adviser 


t 



S. K. Kundu 


SPEED POST 


n.n. Mo. tf)/rt/[|omfl/o.i f / f\ 
Dear Shri Kannan* 


R 


Winiie : 

(iOVnilNMGNT OP INDIA 

ftrfk srh: mv 

Ministry om Law & Justice 
(fafU tit 

(Di paih mi ni <hf Llcmi, Art AIKS) 

nH*rr 

HKANCJI SlvCRIi-J-AlllAT 

A, fnpir fi^TTPf ^wen-70 0 go i 

4 h jc. s. hoy road, CALeurrA-mooi 

70 til SeptemU r 1990. 


A 


This has reference to your D.O. No. 22 (2)/93- Judl. dt.Ist 

September, 1993 in connection with C.O. No. 6720(w)/93 (Bij a n Ghosh 
-y's- Union of India 3. As.). I am to inform you that Shri V.p.Ehatia, 
Undersecretary (p & v) , Ministry of Home Affairs came to Calcutta to 
have a consultation with the senior counsel and to affirm the affida- 
vits and that he has affirmed the same- affidavits 17th September, 

1993. By my earlier letter dt.Ist September, 1993, the order tnat was 
passed on 1st September 1993 was intimated and it was also intimated 
that the Hon'ble court has been pleased to direct the Secretary, Min- 
istry of Home Affairs and the Secretary, Ministry of Hunan Resources 
to file affidavits explaining why there is delay in producing the 
records. As far as I understand tbs same is not yet ready. 

As this is a very touchy matter, it would be better to 
have the affidavits affirmed in that respect so, that if it is nece- 
ssary the same can be produced at the time of nearing of the matter. 

With regards » . ij 

Yours sincerely, f 



Shri P.C, Kannan, ' __ , 

Additional Legal Adviser, 

Ministry of Law Just ice Company Affairs, ‘ .) 

Department of Legal Affairs,: ' , , , 

Sbastri Bhawan, New Delhi !_- HOOOi. 


SPE ED Copy to ; Shri V.p.Bhatia, Undersecretary (p&V), Ministry of Hone Affrs. 
POST - North Block, New Delhi 110001.' “ 




Kundu) 




m ■ <• - ' 

* Y ■ ** c ^ | **+M- . . ***** * f . < W , , 


P.C, KANNAN 

additional legal ADVISER 
Prt: 387090* 

-/> "r 


f,V 


■ ■ n( 

* Ji,r 


Sha^tri Bhavan # New B«lhi 4 

■ v- . 1 

Dated the 1st September, 19 93. 

fj, ■ . 


,2r. 


! 




Tear Shrl Iyer, 

Please refer to my telephonic conversation 
regaining pending case of 00 No *6720 (w) /93 B13*n 
Ghosh Vs. UOI f. Ors* A copy of the DO letter dt. 
27.8.93 received from Shrl S.K. Kundu,- Central 
Govt, Advocate Is enclosed (a photocopy was 
furnished to you earlier on 27,8,93) * The letter 
Is self-explanatory. j *<\. 


2. I request you to arranoe to send necessary 
instructions to the Central'Govt. Advocate at\ 

: , \ 

'■ » t , . \ 


Calcutta. 

With regards. 


Enel: a. a. 


•a • • 

-,I 

Xr 


• /i \ 

Yours sincerely, 


(P.C» Kannan} ; 

1 


• i 


Shrl M.V. Iyer, 

Joint Secretary, 

Ministry of Home Affairs, 
North Block, 

NEW DELHI. 


CC to: Shrl S.K. Kundu, 

Central Govt. Advocate, 
Deptt. of Legal Affairs 
Branch Secretariat, 

4, K.S. Roy Road, 
Calcutta-1. 


4t 

(P.C. Kannan) 
Additional Legal 



i \ 


u 


% 




S# K. rCUNDU 

central govt, advocate 


No - lS/B/Home/92. 


Government of India 
Ministry of Law & justice 
Department of Legal Affairs 
Branch Secretariat, Calcutta. 
4, K-S-Roy Road, Calcutta - 1 

Oatedl .2Z«-S*J93 


-M 


To 

Shri P C Kannan, 

Additional Legal Adviser, 
Ministry of Law Justice & C#A* 
Department of Legal Affairs, 
Shastri Rhawan, 

New Delhi 110001 


Dear sir. 


C.O.No- 6720(w)/93 
Bijan Ghosh 

w V3-* 

U- Q* X* St Ors * 


-<e 




Ic connection with the above matter please cote that this 
matter is due to appear on 1st September, 1993 and the Hon'ble 
court has given direction that the records of. the Secretary, Mi- 
nistry of Hctae Affairs and the Secretary, Ministry of Hunan Re- 
sources are reouired to be produced in connection with this case# 
Incidentally, it may be noted that this case relates to the con- 
ferment of *Bf-ARAT RATNA’ Award posthumously on Netaji Subhas 
Chandra Bose*= The petitioners have also prayed for an enquiry 
into the existence of Shri Bose# 

The department has forwarded an affidavit and we have, in 
this case engaged Shri R N Das, special panel counsel to appear 
on behalf of tne respondents- Unfortunately, Shri Anitava butta* 
advocate who was eng*aged, has fallen ill and therefore Dr.Arati 
Duita, advocate has been engaged to prepare the affidavits*; il 
have already written a letter to Shri B p Bbatia, Undersecretary 
intimating the facts ana seeking from him certain copies whije'n 
axe not in our file to enable the Id-counsel to prepare the ;cL aft. 

It anpears that unless a competent person with all the re- 
levant file’s attends the learned counsel, neither the affidavits 
will be made ready nor the documents can be produced on 1st Sep- 
tember, 1993 * Moreover, Shri R N Das, special panel counsel has 
categorically informed me that he requires a consultation with the 
department 1 s representative before he settles the affidavits and 
starts arguing the ease* 


0V 


Jr 






JJ, $4 A . j 

en P 4?/f- 

Copy to 


Kindly see that somebody cases! from the department concern- 
ed with ail the relevant files irsriedi'ately* 

c^-vy f- py f-M > 


Yours faithfully. 





Shri V P Bbatia* n j (> 

Undersecretary (pub*& Vio) 

Ministry of Hone Affairs* North Block v 
Delhi — 110001*' 





( S KJCondu ) 


_ u . 


P.C. Kannan , 

Addl. Legal adviser. 


D.O.F.No.22(2)/93-Judl. New Delhi, 3rd September 93, 


Dear Shri Iyer, 


In continuation of my earlier letter of even number 


dated 2.9.93 regarding pending case of CO No.672q (w)/93 
Eljnn Ghosh -vs- UGI and others. I am forwarding herewith 
a photocopy of letter number 1 5/B/Home/93/692 dated 1.9.93 
received from Shri S.K. Kundu , Central Govt* Advocate, 
Branch Secretariat Calcutta which is self-explanatory. 

4 

2. I request you to depute a well conversant officer 

to meet shri S,K. Kundu for further necessary action. 


With regards 


Yours sincerely. 



Enel : As ph ve . 


( P.C. Kannan ) 


Shri M.V. Iyer, 

Joint Secretary, 

Ministry of Heme Affairs, 
North Block, 

New Delhi . 


Copy to: Shri S.K. Kundu, Central Govt. Advocate, Branch Sectt, 


-aVO 


Calcutta, Deptt. ®f Legal Affairs, A K.S. Jloy Road 
Calcutta 1 . You are requested t® contact Shri 
M.V. Iyer , Ministry of Home Affairs, North Bl®ck, 
New Delhi, directly. 


( P .C . Kannan ) 


S'pElpT) 1 


% 

■*r 




s. K. ICUNDU 

CE WTRAL GO VT . ADVOCATE 


15/B /Horn e/93 2— 


. 

Government of India 
Ministry of Law 8, Justice 
Department of Legal Affairs 
Branch Secretariat, Calcutta* 
4, K*S*Roy Road, Calcutta - 1 

Dated ■_ 


M 




'5 




Shri P C Kann a n, 

Addl. Legal Adviser, 

Ministry of Law Justice 8. GA 
Deptt. of Legal Affairs, 

Shastri Bhawan, Nsw Delhi 110001 


Dear sir, 


CO No.6720(w)/93 
Bijan Ghosh 

-vs- 

UOI & Ors. 


This is to inform you that the above mentioned case was 
taken up by the Hon'ble Justice Shyamal Kr.Sen today for hear- 
ing and on our prayer His Lordship has been pleased to extend 
the time for filing Affidavit-in-opposition till 17.9*93, Affi- 
davit- in. Reply by 21.9.93 and the matter has been directed to 
appear on 22.9.93. The Secretary, Ministry of Himan Resources 
and the Secretary, Ministry of Heme Affairs have been directed 
to file affidavits explaining why the affidavits could not be 
filed and/or the records could not be produced today*-. 

Please treat this as VERY URGENT and kindly direct the 
department to send a competent person with the relevant files 
to' enable him to. affirm the affidavits that will be required to 
be filed and t o ^arecmpg’oy the two affidavits of the Secretaries 
of the departments explaining the delay*. 


Yours faithfully, 



( S 


ftfifi-rfr 


‘ ) b 


Copy to 


Shri V B Bhatia, Undersecre tary (pub. Vig. ) | 
Ministry of Heme Affairs, Govt of India» 

North Block, New Delhi 110001 - for information 
and necessary action. 



( S K Kundu ) 






P.C. Kannan, 

Addl. Legal Adviser. 
Ph .384101 . 




D .0 .F .No .22 (2 J/93-Judl . 


/I© TTTO SR^TC 

GOVERNMENT OF INDIA 
fafa, aftr q^'FTt iprr?pi 

MINISTRY OF LAW, JUSTICE 
& COMPANY AFFAIRS 
fafa ^iq fqvnq 

DEPARTMENT OF LEGAL AFFAIRS 
New Delhi, 6th Oct., 1993, 


Dear Shri Iyer, 


In continuation of earlier letter of even number 
dated 2 3rd Sept. '93, of this Deptt. regarding CO No.672o (W)/93 
Bijan Ghosh Vs. UOI & Crs. I am enclosing herewith a photocopy 
X of letter No.l5/B/Home/93/468 A dated 23.9.93 alongwith original 
enclosures received from Shri S.K. Kundu, Central Govt. Advocate 
Branch Sectt, Calcutta which is self-explanatory. 

2. You are requested to take appropriate action, on the 
above matter. 


With regards . 




Shri M.V. Iyer, 

Joint Secretary, 

Ministry of Home Affairs, 
^ North Block, 

New Delhi. 


v) 

A' 0 '' 




stk. kundu 

CENTRAL GOVT. ADVOCATE 


m jt 

■ \ 

C. 4f 


to be faxed 


1 


fA- 


j 

I k£ & 4 j 




To 

Shri p C Kannan, 

Additional Legal Adviser* 
Ministry of Law Justice 8. CA 
Department of Legal Affairs. 
Shastri Bhawan, New Delhi 110001 


Government of India 
Ministry of Law & Justice 
Department of Legal Affairs 
Branch secretariat? Calcutta* 
4, K»S* Roy Road, Calcutta - 1 

Dated — - 23 ^ 9 * 93 -— 


A 

Dear sir, 


Sub: CO No.6720(w)/93 
Bijan Ghosh 

~ vs— 

UOI & Ors. 


l ■ 



In connection with the above matter 1 have addressed a 
D.O. letter on 20th September, 1993 to your goodself as also a 
copy of the letter dt.7th September, 19 93 which were forwarded by 
SPEED POST. 



Enel; plain copy of the 
t: ordes dt.23.9.93 
^ And U 9. 93A 


w>- 
U : 
Iv;. 


I am now forwarding two plain copies of the orders dt. 
23.9.93 and order dt.lst September 1993 which will speak for itself 
Incidentally, I would like to draw your attention to the fact that 
the gist of the order passed on 1st September 1993 was communicated 
by my letter referred to at the outset* But for some reason or the 
other* the departments concerned ha/fe failed to comply with that an 
the whole blame had to be swallowed by me which will appear from 
the order dt ,23rd September 1993. 

.. 

Please do the needful and oblige. 

Yours faithfully, 


kiln 


n QuyiL 





m •*. * -j- - • ' , • i 
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6720 (W) of 1993 


Stptember 

1. 

1993. 


Bijen Ghosh 
-vs- ' 

Union of India & ors. 



"• - 

'■^rys ,L-:. 


BSK IPfV Kundu, learned Advocate for Union of 

?* i *v ■ ^ * ** fe* *tia X . ^ fcjit ■ Xt '• * ^SL; "... i ' ■. , ■ 

India prays for time tofile affidavit-in- 
% opposition* 

' :yh; 

g^l* : -Tha prayer 


allowed. Such Affidavit~in- 
d by 17.9*93, reply there ti 


Mr. Nigam Chakraborty - For petitioner 

MX. Sushanta Kumar Kundu - Fox Union of India 


Secretary, Ministry of Ho® Affairs, n®w 
D elhi, respondent No. 1 and Secretary, Ministry 
of Human Resources & Development, New Delhi, 
respondent No* 2 are directed to file two 

V „ v 

;* ' separate affidavits explaining why the order 

passed by this Court on 2.8.93 was not carried 

. . ^mM •*«•- V-- j. . 

**i by then*... ■ - 


to be filed by 21.9.93. 

Mm .**$ ' *; ^ . r * 

Let this matter be listed for orders or: 

22.9*93. 


Let plain Copies of the order duly 


countersigned by the Assistant Registrar(Court) 


handed over to the learned Advocate for the 


•• < vadtoion of India as also to the petitioner on 

r |pp 


VW usual undertaking to apply f or and obtain 


certified copy of the same, for communication 

/js 

t?*y : . th* order. 


v upon respondent Nos. 1 and 2 for compliance of 


( Shyamal Kurar S»n f J) 




J 


} 




'iO («0 - 







u ?w >dB ifc 


/'tsJsdtD 


C.O. No. 6720 (*) of 1993. 


' i r*-'d «!)*" 
- >* ^ 


* 

Delhi*. respondent no. 2. 

2 have also been assured by tt«? 

’ 1 v 

on Record of the Union 

records as directed fey 
will be produced on 


, uh claims the 

that the records 


v i 


produced only for perusal ot t> • 


court. 


petitioner, however, disputes the 


r iul ,i > o ncOntl tit U tsvxx* 

„,J *- bUt *** 

' 1 j/ V fa : 5 

■■■ g^cw «riw a^Msi.f^e® be^tsd..ioo ^ 

. dJ t9t P^ ain cople^of *he oruer duly 

t w «..«a M« dT «ou«rtorsl 9 nsd by tt» A..iiunt » jl.tr.t, 

f *.;i J'l.o: <u H- u.10,.0"*). * »«x« ov.r to th, . uwmd 
"iriflfi 'od i liv E.1^1 , i i:oXti &-IUW5 for th. Union .f v Inoi. At Also 


qs £ ;*W^ WW * %W wjtaww yiupn or in ax#, «» diH 

tti bnV> P«titiigs»r Of. \sp aliunde rtak.1 ng to 
^ d&Wel^lM©* «■* Puffin oal^l^d copy of 


^ f4MP Co ™P lcati ^ VPO«K*ecptvTdent 

^kyo^ 1 **** 2 for compliance j of the ortur. 

"' ‘..i\ cf i.^^ S 

‘V : L V |\ -A 


-t j v 


i 


- A 
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C.O. No. 6720 (W) of 1993 


23.9* 93* * Mr. Bijan Ghosh -(in person,) 

Mr. Partha S*ngupta - For Added retpon- 

J dent. 

Mr. Sunil Gupta* 

Mr. Amiy a Nath Bose -for the ad dad 

respondent. 

» isi Mr.fUN. Das* 

Mr. a us ant a Kundu 

y-iJ Mrs. Arati Dutta - For the union of 

India. 


v- Xz. 

1 

\ : * 


ir.e order passed by me on 
September 1, 1993 has not been carrier 

out. It appears that the Advocate or. 

Sir 

Record of the Union of India could not 


cormunicate the said order to the 
concamed Secretaries who were directs 

0-0. is- 1 t n --v . . 

r *Uif3 • A' 4 " to file affidavits. 


^i^nx'o jm'mmA ,ji»uud - i *"> 


The said Advocate on Record has 

<; A T A - . 

Court that the order passed 

r- \ y* •; v C*- 

1993 will be carried out 


tr * ' o*f* ,od.' ^ 

^ ^ ^ and he prpys for extension of tine te 


* w ‘ s: “ ‘ ■ v m v sush ** 


4sy 

R 

* ‘ , ’ . . ¥ 

■ -i The matte *> it accord Irwiv ggjgtR 

K A' - ¥ / ' a ■ iw . : • < 

' ror '*%%* *»•> 

, If expected that the order passed % 

* W f . v/.ft /? 


r j. 1^3 1 will' be c asr led &?% be- 


rate affidavits by Secre- 
tary, Ministry of hoi* Affairs, New Delh 
respondent Mo. % and Secretary, Ministry 
of Human Resources & Development, Mfew 





* 


Ministry of Home Affairs 

jQ; ij; ;Jc 3j( jQ{ 


5 . Nos . 192 [ Receipts ) F.Rs. 


These are communications written by Shri S.K. Kundu, 
Central Government Counsel at Calcutta to Ministry of Law , Justice 5 
Company Affairs, Department of Legal Affairs, which have been 
passed on with covering letters to this Ministry. Invariably, it is 
seen that a copy of these communications which are addressed to Law 
Ministry are also endorsed to Under Secretary (Pub. fi Vig.l, 
Ministry of Home Affairs, but no such endorsement is actually 
^ received in this Ministry and the normal route for such 

communications is Ministry of Law, Justice 5 Company Affairs, 
Department of legal Affairs. The so-called letter dated 1st 
September, 1993 (page 6/ cor.) addressed to Shri Kannan and copy to 
this Ministry has not been received in this Ministry even on date. 
It would not be out of place to mention here that I personally 
collected copies of the Orders passed in this case on 1st September, 
1993 and 23rd Seotember, 1993, through the courtesy of Shri Kundu 
when I was in Calcutta for hearing on 22nd Seotember, 1993. Shri 

Kundu has now written a letter to Shri Kannan (page 8/cor.) wherein 
he has forwarded two clean copies of the Orders dated 1st 

September, 1993 and 23rd September, 1993 (already collected by me 
in person). In this letter, he claims that the gist of the Order 
passed on 1st September, 1993 was communicated by his letter dated 
20th Seotember, 1993. It would be evident from the language of 
his letter that he failed to make available a copy of the Order dated 

I 1st September, 1993, even uoto the time of the next hearing in the 

case on 23rd September, 1993. The allegation that the Departments 
concerned failed to comply with the gist of the Order dated 1st 
September, 1993, is also without any ground because the Affidavit 
duly sworn -in by H.S. claiming privilege for production of the 
records relating to conferment of Bharat Ratna on Netaji was taken 
by me along with the relevant record but on account of 
considerations of their own, the same was not filed and the situation 
could not be effectively handled either by Shri Das, Senior Panel 
Counsel or Shri Kundu. In fact, Shri Kundu himself is resoonsible 

for such a situation because he is not responding to our numerous 
communications asking certain clarifications or sending some material 
usUVi +>ie. result that this Ministry is not aware as to what is 

happening in the day today progress of the case. It is on account 
of his this failure that he had to be blamed by the Hon'ble Shri 
Justice Shyamal Kumar Sen and he had no other option but to swallow 
this uncalled for situation. As I had telephonically informed JS(A) 
from Calcutta about alround non-cooperation on the oart of Shri 
Kundu to ensure smooth sailing in the case under reference, it is 
I high time that Shri Kundu is directed that he should make necessary 
I correspondence relating to this case directly with this Ministry so 
| that we receive all the papers in time and not through the Ministry 
of Law, Justice 8 Company Affiars in which process sufficient time 

is consumed when the papers actually reach this Ministry. 



2. The above position is submitted for information and*. suitable 

directions^ to Shri Kundu through the Ministry of Law, Justice S 
Company Affairs, 

WwW 

( V.P. T^Satia ) 

Under Secretary/12-10-1993. 

~ tx/w 


Director 
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D.O. No. 1/27/91-Public 



L.B. SI NATE 

i- DIRECTOR (O&M/VIG. ) 
PHONE: 301 6489 


S NOV 1993 

New Delhi, the 


Dear Shri Kannan, 


Kindly refer to your d.o. letter No. F.No. 22(2)/93-2udl. 
dated the 6th October, 1993, addressed to Shri M. Venkateswar* 
Iyer, Joint Secretary(Administration) , enclosing therewith 
letter dated 23rd September, 1993 from Shri S.K. Kundu, 

Central Government Advocate, Branch Secretariat, Calcutta. 




2. The contents of para-2 of Shri Kundu* s letter have been 
gone into. It is wrong cm the part of Shri Kundu to presume 
that the concerned Departments have failed to comply with 
the orders of the Hon'ble Court. In fact, numerous 
communications have been sent to Shri Kundu since January, 1993 
asking for specific information. This Ministry seldom received 
replies to these queries and on many occasion's, we were kept 

in the dark as to what actually happened there in the Court 
on various dates of hearings. Even our telephonic conversations 
including the tireless Messages/Hxpress Telegrams/Speed Post 
correspondences had little effect and even today we are yet 
to have certain Court orders which are vital in processing 
the case. The enclospd chronological contents of the 
communications made by us would clearly show the factual 
position. 

3. It is also seen that the communications sent to this 
Ministry, though few in number, were invariably routed 
through the Ministry of Law & Justice, Department of Legal 
Affairs or through the Judicial Division of this Ministry 
thereby deprvinq us of valuable time which could have been 
utilised to provide specific information. It has further 
been observed from the communications received through 

the Ministry of Law & Justice, Department of Legal Affairs 
that all of these have apparently been endorsed to this 
Ministry, but todate not a single endorsement has actually 
been received in this MinistryCin fact it appears to be 
only a formality on paper). 







4. You would appreciate „t hat this Ministry had 
never made an attempt to shelve its responsibility 
and has taken steps with all seriousness which 
the case deserves. 

5. It will be highly appreciated, if keeping 
in view the importance of this case, Shri Kundu 
is advised to correspond directly with this 
Ministry to obviate the possibility of any such 
uncalled for situation in future. 


Yours sincerely. 



(L.B. SI NATH ) 


Shri P.C. Kannan, 

Additional Legal Adviser, 
Ministry of Law & Justice, 
Department of Legal Affairs, 
Shastri Bhavan, 

New Delhi. 




{ . 

\ 

S.No. Date 


STATFMFH [' 

Brief contents of communications 


Remarks 


1. 28.1.93 


2. 3.3.93 


3.-* 4.2.93 


4. 6.4.93 


5. 20.4.93 


6. 30-4-93 


7. 14.5.93 


On the basis of a News item dated 22.1.1993, the On 4-2-1993, Shri Kundu 
Senior Central Govt. Advocate, Branch Sectt., sent a writ petition 

Calcutta was requested to supply a copy of the alongwith a aj:erox copy , 

writ petition filed before Shri Justice Umesh of the two ccmmunica- 

Chandra Banerjee in the Calcutta High Court challen-tions dated 21st Jan,, 
ging the validity of the Union Govt.'s decision 1993, and 4th Feb., 
to confer Bharat Ratna (posthumously) on Netaji v 1993,- he received 
Subhas Chandra Bose. from Shri Amitava 

Datta , Ad vocaterepresen- 
ting Union of India. 


In the two communications, Shri Datta, Advocate 
informed Central Govt. Advocate that His Lordship 
passed an order on 21st Jan., 1993 for serving a 
copy of the writ petition on the learned Attorney 
General of India. 

In the communication dated 4th February, 1993, 

Shri Datta informed that hearing took place on 
that dav and the Hon'ble Court inter alia 
directed the Central Govt, to produce all the 
records pertaining to the declaration of the 
award of Bharat Ratna posthumously to Netaji. 

Wireless Message sent to Shri Kundu requesting 
therein to move the Hon'ble High Cout to 
grant extension of time for one month. 

Surprisingly, Shri Kundu on 4.2.93 sent a copy of 
the writ petition to the Chief Secretary to the 
President of India, Rashtrapati Bhavan( passed on 
by the President's Secretariat to this Ministry 
on 10th February , 1993 ) , 

Wireless Message sent to Shri Kundu requesting 
for moving Hon'ble High Court for granting 
extension by another month. 

D.O. letter sent by Speed Post to Shri Kundu 
enclosing therewith the parawlse comments and 
requesting, for early finalisation thereof. 

Wireless Message to Shri Kundu requesting for 
early finalisation of parawise comments as also 
to move the Hon'ble Court for seeking further 
extension up*o 3rd of June, 1993. 


Letter written to Shri Amitava Datta, Advocate 
requesting him for early finalisation of the 
Affidavit-in-Opposition and also indicating the 
date upto which Hon'ble Court has granted 
extensionfeopy sent to Shri Kundu also). 


Order dated 21st Jan 
1993 and Order 
dated 4th Feb. ,93 
not sent to this 
Ministry by Shri 
Kundu. 


V 


No reply received 
to this Message. 


Nothing heard from 
Shri Kundu. 


No reply received from 
Shri Kundu indicating 
the decision of the 
Court about grant 
of time. 

Nothing heard either 
from Shri Datta or 
Shri Kundu. 


...2 /- 


as 




- 2 - 


1 . 2 * 


3 . 


31-5,93 

9* 18*6*93 

10* 21*6.93 

P| 

11* 19.7*93 

12* 22*7*93 


13. 22.7.93 

14. 28*7.93 

15. 30*7*93 

16. 17.8.93 




Express Telegram sent to Shri Datta requesting 
for early finalisation of the Affidavit-in-Oppo- 
sition with copy to Shri Kundu. 

Express telegram to Shri Datta and copy to Shri 
Kundu requesting for early finalisation of the 
Affidavit-in-Qpposition . 

A reference made to Shri Kannan, Addl* L.A* f 
Deptt, of Legal Affairs requesting him to issue 
suitable instructions to Shri Kundu to ensure that 
the matter is attended to on top priority. 

Express telegram to Shri Kundu in continuation 
of the telephonic discussion with him on 15th 
July , 1993 » to return the Affidavit-in-Opposition 
duly finalised at the earliest. 

A copy of the communication dated 19th July, 

1993, addressed by Shri Bijan Ghosh to Attorney 
General for India pointing out that the matter 
was heard on 5th July, 1993, but none appeared on 
behalf of respondent authorities inspite of service 
of notice. Shri Bijan Ghosh also informed the 
next date of hearing fixed on 2nd August, 1993 
(These papers received through the Department 
of Legal Affairs in the Ministry on 20th July ,93) , 

Express telegram sent to Shri Kundu requesting 
him to put in an appearance on 2nd August; 1993 ; 
and to return the Affidavit-in-Gpposition duly 
finalised expeditiously . 

Express telegram to Shri Kundu requesting for 
returning the Counter Affidavit duly finalised 
expeditiously and also to put in an appearance 
on 2nd August, 1993 and seek extension of time. 

Express telegram to Shri Kundu requesting him 
to ensure appearance on behalf of U.0.1* on 2nd 
August ,93 and seek extension for suitable time. 

Speed Post letter to Shri Kundu forwarding there- 
with the parawise comments in respect of 
petitions filed , by added Respondents, S/Shri 
Sunil Kumar Gupta and Amiya Nath Bose and also 
parawise comments in respect of supplementary 
Affidavit and ad-interim application for injunc- 
tion filed by Shri Bijan Ghosh. Also requested 
to indicate the time granted by the Court and to 
confirm whether an appearance was made on 2.8.93. 




4, 


Nothing heard either 
from Shri Datta 
or Shri Kundu. 

-do- 


This communication had 
to be sent as shri 
Kundu was not respond- 
ing to any letters.* 


Order dated 5th July, 
1993 not received till 
date. 


2nd August, 1993, order 
not received in this 
Ministry . 


Nothing heard from 
Shri Kundu. 


Nothing heard from 
Shri Kundu. 


Nothing heard from 
Shri Kundu. 


.,* 3 /- 


1 . 2 


3. 


3 


4. 


r 


3 <1 


17. 7.9.93 


f* 


Letter sent by Shri Kundu with reference to bis 
earlier letter dated 1st Sept.,93(not received 
to date) forwarding therewith 5 Affidavit-in- 
OpP os iti° n for finalisation and also requesting 
to make the Affidavits by the Secretary, MM A and 
Secretary, Ministry of Human Resource Development 
for producing the records. 

Communicated the next date of hearing on 22nd 
September, 93 and wanted the Department to 
file the Affidavits-in-Opposition by 17.9.93. 


Affidavit-in-Opposition 
as required filed on 
17.9.93 and also had 
personal consultation 
with Shri R . N . Das, 
Senior Panel counsel 
attending to this case 
for Union of India. 


It would be observed from the above that Court's orders dated 
21st January, 1993, 4th February, 1993, 5th July, 1993 and 2nd August, 
1993 were not provided to this Ministry by Shri Kundu. It was only at 
the time of hearing on 23rd September, 1993 that copies of the orders dated 
1st September, 1993 and 23rd September, 1993 were procured personally 
through the good offices of Shri Kundu. However, even on request he 
regretted his inability to make available copies of the orders dated 21st 
January, 1993, 4th February, 1993 and 5th July, 1993 (4th February, 1993 
Order received in this Ministry as an enclosure to the communication dated 
19th July, 1993 from Shri Bijan Ghosh to Attorney General for India referred 
to above.) 


£ 
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D.O.No. 1/27/91-public 



Director (O&M & Vig) 


New Delhi, the October, 1993. 


Dear Shri Kannan, 

Kindly refer to your d.o. letter No. 

P.No .22(2)/93-Judl. dated the 6th October, 1993, addressed 
to Shri M. Venkateswara Iyer, Joint Secretary (Administration) 
enclosing therewith letter dated 23rd September, 1993 
from Shri S.K# Kundu, Central Government Advocate, 

Branch Secretariat, Calcutta. 

2. The contents of para 2 of Shri Kundu* s letter 
have been gone into. It is wrong on the part of Shri Kundu 
t that the concerned Departments have failed to 
comely with the orders of the Hon'ble Court. In fact ; 

% 

numerous communications have been sent to shri Kundu 
since January, 93 asking for specific information. This 
Ministry seldom received replies to these queries and 
on many occasions^we were kept in the dark as to what 
actually happened there in the Court on various dates of 
hearings* Sven our telephonic conversations including 
the Wireless Messages/Sxpress Tel eg rams/ Speed Post 
correspondencejhad little effect and even today we are yet 
to have certain Court orders which are vital in processing 
the case. The enclosed chronological contents of the 
communications made by us would clearly show the factual 
position. 

3. It is also seen that the communications sent 
to this Ministry, though few in number, were invariably 
routed through the Ministry of Law & Justice, Department 
of Legal Affairs or through the Judicial Division of this 
Ministry thereby depriving us of valuable time which 
could have been utilised to provide specific information. 


It has further been observed from the communications 
received through the Ministry of Law & Justice, 

Department of Legal Affairs that all of these have 
apparently been endorsed to this Ministry^ but todate 
not a single endorsement has actually been received 
in this Ministry (infact it appears to be only a formality 
on paper). 

4. You would appreciate that this Ministry 

had never made an attempt to shelve its responsibility 
and has taken steps with all seriousness^ the case 
deserves. 

5. It wilL be highly appreciated, if, keeping 
in view the importance of this case, Shri Kundu is 
advised to correspond directly with this Ministry to 
obviate the possibility of any such uncalled tar 
situation In future. 


Yours sincerely, 


( L.B. SINAT3 ) 


Shri P.C. Kannan, 

Addl, Legal Adviser, 
Ministry of Law & Justice, 
Department of Legal Affairs, 
Shastrl Bhavan, 

Hew Delhi. 


STATEMENT 


IT 


\ 


T * 



1. 28.1.93 


’A 


^ 4 - £ - ^ 

Shri Kundu sent a 

writ petition alongwith 
a Xerox copy of 
the .two communications 


S.No, Date Brief contents of communications Remarks 

A tUUJ, 

On the basis of^News item^Senior Central 
Govt. Advocate, Branch Sectt. .Calcutta *v^5 
requested to supply a copy of the writ petition 
filed before Shri Justice Umesh Chandra Banerjee 
in the Calcutta High Court challenging the validity daf& 
of the Union Govts', decision to confer Bharat 
Ratna (Posthumously) on Netaji Subhas Chandra 
Bose {gggg 37E3fp 

In the two communications , Shri Datta/informedtS) 
that His Lordship passed an order on 21st Jan., 

1993 for serving a copy of the writ petition on 
the learned Attorney General of India. 


st January , 1993 , 
and 4th February ,1993, 
from Ajjarf* Ami tava Datta 
Advocate representing 
U.O.I. f ^.8-77 corn 

N 

// Order dated 21st 
Jan. ,93, *a#t 

-FBceivsd^, taSda-te-fSt-^ 


2 . 3.3.93 


3. 4-2-93 


m 

— -i 


4. 6-4-93 


5. 20-4-93 


6. 30-4-93 


7. 14-5-93 


S.^n-5-93 


9. 18-6-93 


In the communication dated 4th February ,1993, Order dated 4th 

Shri Datta informed that hearing took place on Feb., 93 not sent 

that day and the Hon'ble Court inter alia to this Ministry 

directed the Central Govt, to produce all the by Shri Kundu,. 
records pertaining to the declaration of the 
award of Bharat Ratna posthumously to Netaji . 

Wireless Message sent to Shri Kundu requesting 
therein to move the Hon'ble High Court to 
grant extension of time for one month. 

Surprisingly,, Shri Kundu^senV a copy 
of the writ petition to *the Chief Secretary to the 
President of India, Rashtrapati Bhavan( passed on 
by the Presidents Secretariat to this Ministry 
on 10th February, 1 9 9 3 fp p, 46-4 77j0dr , T) . 

Wireless Message sent to Shri Kundu requesting 
for moving Hon'ble High Court for granting 
extension by another month (page “ 88/ po rt) • 

D.O. letter sent by Speed Post to Shri Kundu ir*Ai*rf 
rnnuiiijig therewith^parawise co mments and requesting 
for early finalisation thereof {pago 89/corT^, 

No reply received 
from Shri Kundu 

indicating -the 

decision, cl c^b. 

Nothing heard 
either from Shri 
Datta or Sh. 
Kundu . 


- 


Nothing heard 

from Sh. Datta or 
Shri Kundu. 


Wireless message to Shri Kundu requesting for 
early finalisation of parawise comments as also 
to move the Hon'ble Court for seeking further 
extension upto 3rd of June ,1993^^^ Ao QC-?) ■ 

Letter written to Shri Amitava Datta, Advocate 
requesting him for early finalisation of the Affida- 
vit-in-Opposition and also indicating the date 
upto which Hon'ble Court has granted extension 
(copy sent to shri Kundu also ) ( pp^9?-997c or^)] . 

Express Telegram sent to Shri Datta requesting 
for early finalisation of the Affidavit-in-Oppostion 
with cooy to Shri Kundu {page l OO/co rp) . 

Express telegram to Shri Datta and copy to Shri 
Kundu requesting for early finalisation of the 
Affidavit-in-Opposition. < T ft > sv| egg! 


No reply received 
to - - -this 
Message (h .-42?cor7) . 


Nothing heard from 
Shri Kundu. 


. .. 2 /- 


-? 


?n 


S.f 1 ^ Date Brief contents of communications Remark' 



/• Add?' 

10. 21-j§>-93 A reference made to Shri Kannan.^LA, Deptt. of 

Legal Affairs requesting him to issue suitable 
instructions to Shri Kundu to ensure that the 
matter is attended to on top priority . (P .13j7corp) . 


t s ct m rnitM/Ci -dftny yf 4? 

^ 

tiA9 Itlf' rt.i fa.'ndUtk -do *+y 


11. 19.7.93 Express telegram to Shri Kundu in continuation 

of the telephonic discussion with him on 15th 
July, 1993, to return the Affidavit-in-Oppostion 
duly finalised at the earliest t£TI377corJj . 


12. 22.7.93 A copy of the communication dated 19th July ,1993, Order dated 5th July,_ 

addressed by Shri Bijan Ghosh to Attorney 1993 not received fcs -AjAL . 

General for India pointing out that the matter was date 
heard on 5th July, 1993, but none appeared on 
behalf of respondent authorities inspite of 
service of notice. Shri Bijan Ghosh also inform- 
ed the next date of hearing fixed on 2nd August, 

1993 (These papers received through the 
Department of Legal Affairs in the Ministry on 
20th July, 1993 fp.i 397cof2^. 


13. 22.7.93 


14. 28-7-93 




14. 30-7-93 


Express telegram sent to Shri Kundu requesting 
him to put in an appearance on 2nd^ August. 1993 , 
and to return the Affidavit-in-Opposition duly 
finalised expeditiously. ££JP<Uec«) 


2nd August ,1993, order 
not received in this 
Ministry . 


Express telegram to Shri Kundu requesting for Nothing heard from 
returning the Counter Affidavit duly finalised Shri Kundu. 

expeditiously and also to put in an appearance 
on 2nd August, 1993 and seek extension of time^SjHi^) 


Express telegram to Shri Kundu requesting him Nothing heard from 
to ensure appearance on behalf of U.O.I. on 2nd Shri Kundu. 

August, 1993 and seek extension for suitable time 0-23i|<wy) 


15. 17.8.93 


16 . 

7-9-93 


m 


Speed Post letter to Shri Kundu forwarding there- Nothing heard from 
with the Darawise comments in respect of Shri Kundu. 

Detitions filed by added Respondents, S/Shri 
Sunil Kumar Gqota and Amiya Nath Bose and also 
para wise comments in respect of supplementary 
Affidavit and ad-interim application for injunc- 
tion filed by Shri Bijan Ghosh. Also requested 
t o indicate the time granted by the Court ^ 

( '‘Page 2337c or2) *//Uv 

try* 


Letter sent by Shri Kundu with reference to his 
earlier letter dated 1st Sept. ,1993( not received 
to date) forwarding therewith 5 Affidavit-in- 
Opposition for finalisation and also requesting 
to make the Affidavits by the Secretary ,MHA and 
Secretary .Ministry of Human Resource Development 
for producing the records. 

Communicated the next date of hearing on 22nd 
September ,1993 and wanted the Department to file 
the Affidavits-in-Opposition by 17.9.93. 


Affidavit in Opposition 
as required filed on 
17-9-93 and also had 
personal consultation 
with Shri R.N. Das, 
Senior Panel Counsel 
attending to this case 
for U.O.I. ( gage zd57Q . 


... 3 /- 


3 






It would be observed from the above that Court's orders dated 21st 

January, 1993, 4th February, 1993, 5th July, 1993 and 2nd August, 1993 were 

not provided to this Ministry by Shri Kundu. It was only at the time of 
hearing on 23rd September, 1993 that copies of the orders dated ^wd August, 

1st September, 1993 and 23rd September, 1993 were procured personally 
through the good offices of Shri Kundu. However, even on request he 
regretted his inability to make available copies of the orders dated 21st 
January ,1993 , 4th February, 1993 and 5th July, 1993 (4th February, 1993 
Order received in this Ministry as an enclosure to the communication dated 
19th July, 1993 from Shri Bijan Ghosh to Attorney General for India referred 

to above.). 




* 
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P.C, Kannan, 

Addl. Legal Adviser 
Ph. 384101. 


— L 7^]t!\13 
' ^1 l '\ 


D.O.No,22(2)/93-Judl 


New Delhi, 18th Nov., 1993 


Dear Shri Kundu, 

Please refer to you? letter No. 15/B/Hom^9 3/468 A 
dated 23rd Sept., 1993 regarding CO N o .6720(W)/93 Bijan 
Ghosh Vs. Union of India and others, 

2. In this connection, we have received a reply from 
L.B. Sinate, Director (0 & M /Vig.) Ministry of Heme Affairs 
which is enclosed herewith for your ready fereference, 

3, You are requested to contact directly -^hri L.B. Sinate, 
Director (0 & M/Vig, ) Ministry of Home Affairs, 

With regards. 


Yours sincerely. 


( P.C. ^annan ) 


Enel* a. a 


Shri * ,K, Kundu, 

Central Govt. Advocate, 
Department of Legal Affairs, 
4 K,S. Roy Road, 

Brandi Secretariat Calcutta, 
Calcutta-1. 


Copy to: Shri L.B, Sinate, Direct or (O&M/Vig. ) , Ministry of Home 


Af f ai rs , for info rmat ion 







s. K. KUNDU 

CENTRAL GOVT- ADVOCATE 


No 



SPEED POST 


15/B/Home/93 



Government of India 
Ministry of Law & Justice 
Department of Legal Affairs 
Branch Secretariat, Calcutta-' 
4, K-S-Roy Road, Calcutta - 1 

Dated _ 3.1. 94 


To 

Shri V.P.Bhatia* 

Under Secretary (pub & Vig* ) , 
Ministry of Home Affairs* 
North Block, 

Nsw Delhi 110001 


5 . 

I [of the 


Dear sir. 


CO No. 6720(w)/93 
Bijan Ghosh 
-vs- 

Union of India & Ors. 


Kindly find enclosed herewith a xerox copy of the 
/order dated 6th December, 1993. 





Yours faithfully^ 


flsuu 

D3]0) pV 


xerox copy of 
the order# dt. 

as above* 



In r« * Dijon Ghosh 


Mr. flij.n Ghssh ... p.titlen.r ( In paraan) 

Mr, Altaf Ahmad 
Mr. a. N. Das, - 
Mr. Susanta Kundu 

Mr. P. PafoRiasw^ran Union of India 

Mr. /tally. Nath «... .. impendent n.., 3 (In p.r,. n ) 

Mr. Partha Sengupta 

Mr. Arun«va Ghosh •• far ttespendont na.4 
Mr. Nigam Chakraborty 

Mias Arundhuti Mukhorjee.. for Kespondent ne.b 

' * # * # 

Prof, Samar Gu ha .. In- parson 

f 

, M r * Bijen Ghosh, petitioner appearing in person 

* nr 

files an application for amendment upon notice ta the 
ether side* Mr. 9*ltaf Ahmed, learned Additional 
Solicitor General of India submits on bohalf of Union 
of India that the application for amendment filed by 
the petitioner may be allowed by the Court subject ta 
tho objection that may be taken at the time of final 
hearing. • , 

* In that view ef the getter, the application far 

amendment incetporating fresh prayers Is allowed 

i 

subject to the ©bjedtlen that may be taken at the time, 
of S*H»fc hearing. 


Union af Indio will file the ceuntexwof fidavit 
aling with the allegations made In the aroebded 

itltion by> 1 . 94 . Wf *• taJ** c•untMw«ffl^.vlt■ 

- there be any, t. be filed by 18 . 1 . 94 . 

L8t thi. natter appear In the ll.t a. p.rt-h..rd 

’ in I 04 at 12 noon. 

,tter for Roaring «i 19.1*v 

. ii ii submitted by Mr. Altaf Ahmed. Le.rned 
Iditlonal Solicitor B.n.r.1 ■.*■ *"*• that there 1 . 


■C 


* -s 

j % .Jr 


' V* 


./ 




i 


i ♦ 


Ml 


/>• 


\ 4 


a - 



,n. natlflc.tl.n with r.g,r.J t. th. Khu.i, Cm,i„i >nl| 

r.o«,™ind,ti« an- „ »uch. th. ..id notlfic.tl.n '■ 

cannat b. prMuca- in Curt, it l. furthar .ubmltta. 

by hi* that n. n.tif ieatim with r.gard t. c.nf.„i ng 

'•harat Hftcii', ta Natajl Subhaa Chandra .«>* waa iaauad 

TMxtftM, ,th« Hid n*Uficiti»n alee cannot b* 

pr educed before th* Ceurt.Cepy »f th* press communique 

issued by th* Rashtxapatl Ihaban have already been * ; 

“ • , 4 - ; ; 
supplied to the parties. Mr. Ahmed, learned Addltienai 

Solicitor General else submit* that the decision to 

confer *8harat Ratna* t# Netaji posthumously * 8 • 

. appearing from the press communique new stand* closed. 

* 1 / ♦ - 

learned Additional Solicitor General is 

‘ ' ' . a * 1 # 

.directed t* produce the decision taken as te how the 
same has been closed, let necessary files be produced 
'.■by the Union of India before the Court on the next V 
dais of hearing i.e.. 19.1.94, subject te ^laim of . ;t f 

1 j ■ ’ , f 

privilege already made by -the respondent^. Union mi; 

■ ’India will' else disclose by placing relevant records 

, * . . * - \ i. 

as to what led the Government te review its *wn , 
decision and te take a fresh decision i^ there be any* 

; : Supplementary affidavits and all irttuir 

affidavits filed iri i* ^ Y \ 


J..1’ . Plain cepy .* thl* •*«•* 

.ignid by th. Aa.l.t.nt B.gls«.r ICurt) b. hand.- 
,v.r t. th. l««n.b Advacat.a far th. p.rtl.a .n th.i 

usual Und.rtaklnga t. apply t»r a' 10 

■ a*/* .. ■ *■ 


copy 


f ef the Same. 


a 






'$$] ' 

* ; hy^tn|l Kumar fren, J*) 


(■6 
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s. K. KUNDU 

CENTRAL GOVT. ADVOCATE 


No* 


SPEED POST 


15/B/HoBe /93^7FyW~ 


M 




Government of India 
Ministry of Law 8, Justice 
Department of Legal Affaire 
Branch Secretariat, Calcutta > 
4, K-S.Roy Road, Calcutta - 1 


Dated 


18.1.94 


1 


To 

Shri B.P.Bhatia, 

Under Secretary, 

Ministry of Home Affairs 
North Block, 

New Delhi 110001 


Dear sir, 


CO No.6720(w)/93 
Bijan Ghosh 

—VS— 

UQI & Ors. 


Please find herewith enclosed copies of Affidavit- 
in-reply filed by Shri Bijan Kumar Ghosh and Mrs.Arundhati 
Mukherjee, Advocate on behalf of the respondent No. 5 for 
your necessary action thereon. 


Enel: As above. 


V 


iSt' 


yV 

<k 


Yours faithfully, 
( S K Kundu ) 
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A 

S. DISTRICT * CALCUTTA . 

IN THE HIGH COURT AT CALCUTTA 
Constitutional Writ jurisdiction 
Appellate Side* 



In the matter of* 

C.O. No. 6270 (VJ) of 1993 t 
And 

In the matter of* 

An application under Article 226 of 




the Constitution of India ; 

And 

In the matter of « 

Bijan Ghosh. 

.**• ... Petitioner. 


t Versus * 

Union of India & 0r3. 

* » t • * * • • 


Respondents . 


Affidavit in Reply of the added Respondent No. 5. 


I, Dr* Susanta Kumar Mitra, son of Late Nl&moni Mitra . 
aged about 52 years, residing at 25A, Bagbazar Street , 

Calcutta- 700 003, by occupation Investigative Journalist and 
a Social Worker, do hereby solemnly affirm and say as follows *< 


/ 



- 2 - 




1* I am the added repondent No. 5 in the abovememtloned writ 
application and the proceedings relating thereto and am well 
acquainted with the facts and circumstances of the case in 
which I have filed an affidavit affirioed on 2nd July 1993 
and a supplementary affidavit affirmed o n November, 1993. 



2. A copy of the affidavit in opposition for and on behalf 
of the respondent Ho.l purported to be affirmed by Shri V.P. 
Bhatia on 3rd December , 1993 (hereinafter referred to as the 
first affidavit) was served on my learned Advocate in Court 
during the hearing of the above Civil Rule on 6th December, 1993. 


3. A copy of the another affidavit in opposition for and on 
behalf of the respondent No.l purported to be affirmed by Shri 
V.P. Bhatia on 3rd January, 1994 (hereinafter referred to as the 
Second affidavit) was also served on my learned Advocate through 
a letter dated the 5th January, 1994 of Shri S.K.Kundu, Central 
Government Advocate. 

4. 1 have gone through both the a bovemen t i on ed affidavits 
and have understood the contents and purport thereof. 

5. Save and except what are admittedly matters of record 

and what are specifically admitted hereunder. I deny and dispute 
each and all allegations in the above mentioned two affidavits 
in opposition as if the same were set out hereunder and specifi- 
cally traversed, denied and disputed seriatim. 

& 


6. I reiterate each and every statement and submission made 
in my affidavit and supplementary affidavit referred to in 
paragraph 1 hereinbefore ( hereinafter referred to as my affidavit 
and my supplementary affidavit) and deny and dispute each and all 
allegations made in the above two affidavits in opposition as 

are contrary thereto or inconsistent therewith. 

7. Wit hour prejudice to my rights and contentions with regard 
to the admisibility of the said two affidavits in opposition for 
reasons hereinafter stated X am dealing with the allegations 
contained in the several paragraphs thereof as hereunder. 

8. With reference to paragraphs 1 to 5 of the first affidavit* 
1 do not admit the allegations container therein except that the 
deponent appears to be an Under Secretary in the Ministry of Home 
Affairs* Government of India* 1 question the competence of the 
deponent to deposit on behalf of the answering respondent with 
reference to undisclosed records and contrary to the definite 
stand taken by the Government of India in the statements made in 
Parliament by Shri Morarji Desei, the then Prime Minister of India 
and Shri Dhaniklal Mondal* the then Minister of States for Home 
Affairs regarding the indecision nature of the finding up of Shah 
Nawaz Committee and Khosla Commission* I say that those averments 
in ray affidavit which have not been specifically dealt with should 
be deemed to have been admitted by non-traverse. All allega- 
tions contrary to the aforesaid are denied. 

9. With reference to paragraphs 6 and 7 of the first affidavit 
I reiterate the statements made in paragraphs 2 and 5 of my 


affidavit 
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affidavit and deny all allegations contrary thereto* I say 
that my contention that conferment of the title of 'Bharat Ratba* 
on Netaji Subhes Chandra Bose is unconstitutional is true and 
correct* The title of 'Bharat Ratna' not being a military or 
> academic distinction cannot be conferred by the State and the 
bar under Article 18 fef the Constitution of India operates 
against such conferment* The said constitutional provision 
cannot be circumvented by describing the said title as an order 
or decoration* The alleged Press Note dated the 17th April 1968 
annexed to the first affidavit can not over ride the said 
express constitutional provision and inasy evdnt the title of 
'Bharat Ratna* does not find any mention in the said Press Note. 
The contention purported to be raised with reference to the 
said Press Note is, therefore, wholly misconceived and erroneous* 
All allegations contrary to the aforesaid are denied. 

10. With reference to paragraphs 8 and 9 of the first 
affidavit, I reiterate the statements made in paragraphs 6 and 8 
of my affidavit as also hereinbefore and deny all allegations 
contrary thereto* I reiterate the 'Bharat) Ratna* is a title 
within the meaning of Article 18 of the Constitution of India 
and the pretended description thereof as $ civilian award, does 
not take it away from the ambit of the said constitutional 
provision. A* * allegations contrary to the aforesaid are denied, 

11. With reference to paragraphs 10 and 11 of the first 
affidavit, I reiterate the statements made in paragraphs 9 and 
10 of my affidavit as also hereinbefore and deny all allegations 


c ontrary 
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contrary thereto* I say th^t none of my contentions is incorpecfet 
as alleged or at all* 1 further say that the purported accep- 
tance of the Government of India of the findings of Netaji 
Inquiry Committee and the Khosla Commitfeften do not longer exist 
either in fact or in law after the statement of the then Prime 
Minister t Sri Morarji Desai, in the floor of Parliament on 
28th August* 1978 in conclusion of the debate on the Khosla 
Commission report. The Government of India have themselves 
published a book of Dr* Maikap which renders the alleged story 
of aircrash at Thaihoku on 18th August 1945 and Netaji's death 
in the said aircrash false and nugatory. In view of the afore- 
said* the said purported findings could not have provided any 
legitimate basis to the description of the title of Bharat 
Rat ns purported to be conferred on Netaji on 23rd January* 1992 
"as posthumous"* All allegations contrary to the aforesaid 
denied. 

12. With reference to paragraphs 12 and 13 of the first 

affidavit* I reiterate the statements made in paragraphs 11 and 
12 of my affidavit as also hereinbefore and deny all allegations 
contrary thereto* The fact that the then Prime Minister* Shri 
Chandra Sekhar had agreed to an investigative inquiry is amply 
borne out by the averments made and the correspondence referred 
to in the affidavit of Professor Sammar Guha and the allegation 
that no records in that connection are available in the Ministry 
of Home Affairs is apparently false and/or pretensious. In view 
of the above mentioned statement of the then Prime Minister* 

Shri Morarji Desai and the above mentioned bo k of Dr. Maikap 
published by the Government of India* which was produced in 
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Court and referred to during the last heading and the subsequent 
availability of various documents and materials, institution of 
a fresh inquiry is bound to be useful. What the deponent has 
purported to describe as my personal views do not cease to be 
facts, as they are, because of such purported description, 
even if the same be true. All allegations contrary to the 
aforesaid are denied, 

13, With ref$rence to paragraphs 14 of the first affidavit, 
I reiterate the statements made in paragraph 13 of my affidavit 
as also hereinbefore and deny all allegations contrary thereto. 
The role of Justice Khosla in publishing a book namely "Last 
days of Netaji" is very much relevant to the bonafide correct- 
ness and reliability of his purported findings, which now stand 
rejected in the facts and circumstances stated hereinbefore. 

The said book was written by Justice Khosla while holding the 
Commission of Inquiry ana published within one month of submi- 
ssijn of his report to the Government of India and before the 
same was placed before the Parliament. The statement of the 
then Prime Minister, Shri Morarji Desai followed up by the 
statement of Shri Dhaniklal Mondal in answer to a Lok Sabha 
question cannot be brushed aside by the deponent under Secretary 
in the manner in which the same has been purported to be done. 
The allegations as to the consideration of the matter by the 
Government in February !99i and the alleged decision that no 
useful purpose will be served of holding another inquiry do not 
in any way entitle the answering respondent to fall back upon 
the purporting findings and reports of the Netaji Inquiry 
Committee and the Khosla Commission by over riding the decision 
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of the Government of India reflected In the above two statements 
in the floor of the Parliament made by the then Prime 'Minister 
and the then Minister of State* It is not a question of the 
Government of India deciding not to proceed any further in the 
matter of conferment of Bharat Ratna on Netaji Subhas Chandra 
Bose, but of such conferment being illegal t unconstitutional 
and ultra vires and liable to be struck down by this Hon'ble 
Court* The attitude reflected in the averment made by the depo- 
nent regarding the said purported decision itself raise a great 
amount of apprehension which has a legitimate foundation in 
such averment itself. All allegations contrary to the aforesaid 
are denied. 

14* With reference to paragraphs 15 and 16 tff the first 

affidavit* I reiterate the statements made in paragraphs 14 and 
14A of my affidavit as also hereinbefore and deny all allega- 
tions contrary thereto* 1 say that none of my contentions is 
incorrect or irrelevant as alleged or at all* The repeated 
assertion by the deponent about the Government of India having 
had accepted the findings of the Netaji Inquiry Committee and 
the Khosla Commission, regardless of the subsequent developments 
in the matter referred to hereinbefore, which have been attemp- 
ted to be brushed aside as incorrect and irrelevant fortify my 
contentions* All allegations contrary to the aforesaid are 
denied* 

16* With reference to paragraphs 17 and 18 of the first 

affidavit, I reiterate the statements made in paragraphs 14B to 


:i 


JTI 
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to 14E of my affidavit as also hereinafter and deny all 
allegations contrary thereto. I specifically deny that any of 
my contentions is immaterial as alleged or at all. The repeated 
assertion of the alleged Government acceptance of Netajl's 
death in an air crush at Taihoku on August 18, 194o is a 
reckless attempt in pretended justification of the impugned 
posthumous Award in deliberate disregard of the established 
truth tt?at no such air crash or death h#d taken place as 
alleged or at all. As a matter of fact it is tantamount censo- 
ring the Government's own announcement through its Prime 
Minister and the Minister of State for Home Affairs on the 
floor of the House in the year X978 about the indecisive 
character of the said earlier findings. It also amounts to cens- 
oring the Ministry of Information and Broadcasting of the 
Government of India, which published a book as late as In 
June 1993 e tit it led "Challenge to the Empore - A Study of 
Netaji* by Dr. S.C.Maikap, who has stated at pages 123-124 of 
the said book as follows *- 

"Yet as fully fitted to a great Commander whom 
millions loved and worshipped, Netaji lost neither hope nor 
courage. It was he, who wanted to fight till the last and 
again agreed on July 8, 1944 to halt actions and retreat. 

Knowing that to stick on under the conditions would mean 
nothing less than total annihilation he had issued orders for 
retreat of the X.N.A. and the Japanese themselves could no 
longer hold Burma. He flew to Bangkok and thence to Dairen 
enroute Taihaku. He had already sensed growing difference among 
the victorious Governments - U.S.A. and U.K. on the one hand 
and U.S.S.R, on the other. This difference surfaced during 
the Japanese surrender and little earlier at the San Francisco 


J 


- 9 - 


Conference of April-June, 1945* Netaji desired to take the 
advantage of most of these differences, for utilising them 
in the cause of Indian Independence. With this aim in view, 
he decided to have his asylum in U.S.S.R. And history is 
yet to say anything posituve about his death or having remai- 
ning alive". 

All allegations contrary to the aforesaid are 

denied. 

16. With further reference to paragraphs 17 and 13 of 
the first affidavit I say that the bad treatment meted out 
to INA personnel in post British India is very much relevant 
to the facts and circumstances of the case, inasmuch as the 
same reflects a consistently deliberate policy of the Govern- 
ment of India to denigrate the image of Netaji Subha s Chandra 
Bose and I.N.A. presently culminating in the impugned award 
and the naked and reckless defence thereof by pretending to 
rely on reports and findings, which have failed to survive 
the test of time and do stand condemned, belied and blown off 
by subsequent discoveries, records and historical rights. Thus 
the deponent has engaged himself to swiming against the current 
of history, truth and the Government's own records. All alle- 
gations contrary to the aforesaid are denied. 

17. With reference to paragraphs 19 and 20 of the 

first affidavit, 1 reiterate the statements made in paragraphs 
16 and 17 of my affidavit, as also herinbefore, and deny all 
allegations contrary thereto. I specifically deny and dispute 


that no further action was called for on the part of the 
Government of India in pursuance of the Judgement of the 
Rajasthan High Court in Nandalal Sharma* s writ petition 
because of the subsequent denise of the said writ petitioner. 

The Government of India did neither appear nor produce any 
records in the said writ proceedings and did not call upon 
Shri Nandalal Sharma to produce his records for quite a long 
time before his death. The fact remains that the Government 
of India did not make any attempt to find out the evidence 
and documents on which Shri Nandalal Sharma relied and which 
he would have personallyproduced before the Government of 
India had he not expired after the said Judgement. In any event , 
there is no whisper by the deponent as to whether any attempt 
was made by the Government of Indl a to find out such evidence 
or documents from the members of Nandalal Sharma* s family or 
the friends and associates of the said deceased. As a matter 
of fact the occasion to consider whether or not a fresh 
enquiry was required did very much arise inspite of the 
death of the writ petitioner inview of the mandate of 
Rajaeshan High Court an- the gravity of the issues involved 
in the said writ proceedings. I say that the impugned confer- 
ment of the title of ( Bharat ftatna* on Netaji and not on 
Mahatma Gandhi is very much relevant and the specious plea taken 
as to such award having been made in view of the alleged senti- 
ments of the Hon'ble Members of the Rajya Sabha is nothing but 
a mere pretence, inasmuch as the Government hardly consults 
the Parliament while making such award of titles year after 
year. If the award in the instant case has been made in regogni- 
tion of the public service of the highest order of Netaji, as 
purported to be alleged, after 45 years of attainment 6f 


- 11 


independence, the deponent owes an explanation to this 
Hon'ble Court as to why it took the Government of India such 
a long period of time to make such evaluation of Netaji's 
public service of the highest order and why did they require 
an impetus to act only upon the alleged sentiments of Hon'ble 
Members of the Rajya Sabha was expressed on 7th August,1991, 
as purported to be alleged. The deponent also owes an expla- 
nation to this Hon'ble Court why the public service rendered 
by Mahatma Gandhi was kept out of consideration for the purpose 
of making a similar award in his favour. It is rather strange 
that the contentions raised by me in the aforesaid context 
have bten described as irrelevant wit out giving any explana- 
tionon the above aspects of the matter and such strange 
behavlous does by itself more than establish the correctness 
and the relevant character of my contentions, which the 
deponent had no other means to meet except by circumventing 
the same by recourse to what has been purported to be alleged 
by him in the said context. Ail allegations contrary to the 
aforesaid are denied. 

18. With reference to paragraphs 21 to 24 of the first 

affidavit, I reiterate the statements made in paragraphs 19, 

20 , 25 and 26 of my affidavit as also hereinbefore and deny 
all allegations contrary thereto. As regards the allegations 
made with reference to the letter dated the 22nd July 1946 of 
Khurshed Naoroji to Louis Fischer the least that can be said 
about it is that the answer sought to be given with reference 
thereto is ridiculous. If the said letter bears reference to 
Bose, as admitted by the deponent, it also bears reference to 
the possibility of Bose's coming to India with Russian help. 


which could happen only if Bose was alive at that point of 
time* because the said letter written on behalf of Mahatma 
Gandhi was certainly referring to theentry into India of 
Bose in person and no the ghost of Netaji Subhas Chandra Bose 
It is, therefore, preposterous to alleged that the letter does 
not conclusively say that the Bose was alive* There ought 
to be limit of gimmick and platitude on the part of any 
litigant pleading before this Hontble Court and a represen- 
tative of the Government of India must be well within such 
limitations. It is stated without prejudice to the aforesaid 
that Mahatma Gandhi believed till his death that Netaji did not 
die in any aircrash and was alive. Contemporaneous British 
Intelligence report also confirm that Shri Neheru had received 
a letter from Netaji expresing his desire to come to India and 
both Mahatma Gandhi and Shri Sarat Chandra Bose were aware 
of the same. The said report was placed before the Shah Nawaz 
Committee as well as Khosla Commission by the Government of 
India and the deponent ought to know about it. All allegations 
contrary to the aforesaid are denied. 

19. With reference to paragraph 25 of the first 

affidavit, 1 reiterate the statements made in paragraphs 27 
of my affidavit, as also hereinbefore and deny all allegations 
contrary thereto. I reiterate the grounds urged by me in 
paragraph 27 of my affidavit and specifically deny and dispute 
all allegations and contentions contrary thereto or inconsis- 
tent therewith. 1 reiterate that *Bharat Ratna* is a title 
and say that the explanation purported to be given in paragraphs 
2 and 6 of the first affidavit is without any legitimate 
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foundation* X further say that all allegations and contentions 
with reference to the said grounds are incorrect, baseless and 
untenable both in facts as well as in law. All allegations 
contrary to the aforesaid are denied, 

20. With reference to paragraph 26 of the first affidavit 
2 specifically deny and dispute the allegations made therein. 

I Say that my contentions merit consideration and the writ 
petition is very much maintainable. Ail allegations contrary 
to the aforesaid are denied. 

21. Each and all allegations in the first affidavit 
contrary to and save as aforesaid are specifically denied. 

22. With reference to paragraphs 1 to 4 of the second 
affidavit, I do not admit the allegations contained therein 
that the deponent appears to be an under Secretary to the 
Government of India, Ministry of Home Affairs. I say that my 
supplementary affidavit referred to in paragraph 3 of the 
second affidavit, was duly affirmed, as will appear f r cm the 
records of the Case. 

23. With particular reference to sub-paragraphs (a) to 
(i) of paragraph 4 of the second affidavit, I crave leave to 
rely on the averments ma e by the writ petitioner in his 
affidavit in reply thereto, inasmuch as the allegations made 
in those paragraphs relate substantially to the original writ 
petition and the amended writ petition filed by the writ 
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pe t itione r. I support the contentions of the writ petitioner 
with regard t* the allegations made in the said sub-paragraphs 
nnd also crr.ee leave te treat the same ns part thereof, 

24# With furthsr particular reference to the said 
sub-paragraphs of paragraph 4 the second affidavit, I sny 
that the issues raised in my affidavits including my supplement 
ary affidavit are very rauefa justiciable before this Hon*ble 
Court and no disputed question of fact incapable of adjudica- 
tion in any writ proceeding has been raised therein, I further 
sfty that the writ petition is very much maintainable and the 
allegation with reference te violntien ef legal rights be len - 
ging te the writ petitioner and the added respendents is the- 
re ughly misconceived and erroneous. I further say that my 
affidavits Including the supplementary affidavit are not at 
all liable to be dismissed. All allegations contrary te the 
aforesaid are denied, 

25, With reference te paragraph 6 of tie aecond affidavit 
I sny that the affidavit in eppasitien filed in response te my 
affidavit on 6th December 1993 has already been dealth with in 
the preceding paragraphs nnd it clearly appears that the answe- 
ring respondent has failed te traveree the specific averments 
made in my supplementary affidavit. The very fact that the 
* deponent has failed te traverse even the material averments in 

ny supple mo ntary affidavit and te deal with the materials 
contained in the annexures thereto goes to show that tho answe 
ring respondent has no matorial to controvert the same ao well 
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• s the contentions raised with reference thereto. In the 
c ire uri stance s the contents of my supplementary affidavit 
should be deemed to have been admitted by non- 1 rave rse. 


26. Each and all allegations in the second affidavit 
contrary to and save ns afore said are specifically denied. 

27. 1 submit that none of the above mentioned two 
affidavits in opposition has either bee a made or varified 
properly or in accordance with law and the same are liable 
to bo rejected. The contesting respondents having failed to 
file any valid or proper return in the present proceedings, 
the writ petition and the amendments thereto allowed by this 
Hen’ble Ceurt and incorperated in the amended writ petition 
should be adjudicated upon on the basis of averments and 
materials contained therein as well as in my affidavit and supp * 
lenientary affidavit and orders sheuld be made as lira ye d for 

in tne ends of justice. 




33, Statements made in foregoing paragraphs 1 to 36 
(both inclusive) are true to my knowledge while those made in 
paragraph 27 ar* my respectful submissions before this Hon’ble 
Court, 


Prepared in my office. 

Advoc ate , 

Solemnly affirmed before me on 


The deponent is known to me. 
Clerk to Mr. 

Advocate. 


this the day ef January, 1994. 


c oiqisslone r 
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In t he n a tter of : 

Bijnn Ghosh 
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Union of India and Others 

.... Respondents 

AFFIDAVIT-11].. REPLY of the petitioner above name j. 

I, B i j an Ghosh, son of Shri Benoy Krishna Gh«sh, aged 
about 37 years, by occupation Advocate, practising at High 
Court Calcutta , re siding at 3-I72, 3.1. College, Hourrh-g, do 
hereby solemnly affirm and say as follows : - 
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1, I An the writ petitioner dsovename d and n n fully 
acquainted with the facts and circumstances of the case. 


2, I have gone through the copy served on me of the 
affidavit-in-opposition purported to be affirmed by Shri V,P, 
Bhatia on 3»d January 1994 ( lie re inn f ter referred to a s the 
said affidavit) and understood the contents and purport 
the re of. 


3, Save and except what are admittedly matters of record 
and what are specifically admitted hereunder, I deny and 
dispute each and all allegations in the said affidavit as 
if the game were set out hereunder and specifically traversed, 
denied and disputed seriatim. 


4. I reiterate the statements and submissions nmade in the 
amended writ petition and deny and dispute each and an allega- 
tions in the said affidavit fts are contrary thereto or incon- 
sistent thereof. 


5, With reference to paragraph 4 of the said affidavit, 

I say that the amended writ petition filed before this Hon'ble 
Court after the amendments have been allowed and leave granted 
by this Hon'ble Court, can by no stretch of imagination, be 
described as purported amended writ petition, nor can the sane 
or the Original writ petition be described as or contendedto 
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be not maintainable , a s purported to be alleged. The 
very fact that the deponent has purported to deal with 
the amended writ petition it along with three affidavits 
filed by three added respondents by the self-game averments 
in a blanket fora without traversing the contents thereof 
goes to show the perfunctory nature of the said averments 
and the utmost casual and caviliar nanne r in which the 
deponent purporting to represent the Union of India has 
sought to aderance such thoroughly irresponsible pleadings 
before this Hon’ble Court. All allegations contcnry to the 
aforesaid are denied, 

6 , With particular reference to sub-paragraph (ft) 
of paragraph 4 *f the said affidavit, I wirll crave reference 
t o t he original writ petition and the prayer portion 
thereof and do not admit any allegation contrary to t he 
actual contents and purport thereof. I say that the 
decision to confer the award of Bharat Rfttna posthumously 
on Hetftji Sub ha 3 Chandra Bose is very mucy Jaris justicible 
before this Ht>n«ble Court. No record has been produced 
in support of the alleged decision of the Government of 
India not to t nke any further action tn the matter Sad 
to treat the matter as closed and such baid allegation 
is nott worth being taken any notice by this Hon'ble Court, 
particularly in view of the orders already passed regarding 
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production of records. I sny without prejudice to the 
ft fore sr.id that to such alleged decision, even if there 
be any, which is in any event not adnitted. Can operate 
against the survival of the cause of action nor can the 
deliberations before this Hoa*ble Court in the present 
writ proceedings be described as debate, farless of a 
wholly academic nature. The deponent has shown scant 
regard to the proceedings before this Hon'ble Court by 
making such t bought iess, unfounded and irresponsible 
allegations. The fact remains that the Government of 
India still wants to stick to its earlier decision 
regarding conferment of the ■fe.ward of 3har*t Efttnn on 
lie tftj i Subhas Cha.ndra Bose posthumously without with- 
drawing the same, while trying to throttie the proceedings 
before this Hon*ble Court by raising the alleged plea of 
an alleged decision to treat the matter as closed by 
unde mining the Authority and jurisdiction of this Hon’ble 
Court to adjudicate the points of controversy involved in 
the present proceedings by adopting such thoroughly illegal, 
hostile and totalftn tartan attitude, 411 allegations contrary 
to the aforesaid are denied, 

7, With perticular reference to sub-paragraph (b) 

of paragraph 4 of the said affidavit, I will crave reference 

to the prayers in the original writ petition and do not 

Admit any allegation contrary to the actual contents and 

purport thereof. 1 will also crave reference to my 
a f f idavit-in-reply to the aff idavit-in-oppo s ition dated 

the 17th September, 1993 filed on behalf of the Government 
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of India and do not admit my allegation contrary to 
the actual contents aid purport thereof, I reiterate 
that the purported findings of Netaji Inquiry Committee 
and the Khosia Commission do not survive after the 
statement made by the then Prime Minister, Shri M o r a r j i 
Dessi, on the floor of Lok San ha on 23th August 1973 in 
conclusion of the debate of Khosia Corarai ssion' s report 
irrespective of the manner of the constitution of the 
said Commission and the alleged earlier decision of the 
Government of India to accept its report. Parliament had 
in fact rejected the said reports through the said debate 
concluded by the said statement by the then Prime Minister 
of India, The incredibility of the said report and their 
findings has been acknowle dged by the Government of India 
by publishing the book of Dr, Haikap produced before this 
Hon'ble Court during the last hearing and referred to in 
my application for addition of parties pending before this 
Hon'ble Court, of which the answering respondent has full 
knowledge. The report of the Khosla Commission having thus 
been unsettled, it is futile to contend that any question 
of reopening the issues settled as a result of the said 
reports is involved in the instant proceedings. The 
allegation that there is no credible direct evidence on 
ttetaji Rub has Chandra Bo se being still alive is contrary 
to Government's own record! and that is why the records 
are not being produced and a purported plea of privilege 
has been raised. On the contrary there is no credible 
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evidence, doubt or otherwise, of Hetaji Subhas Chandra 
Base having died. In any event, the deponent cm not have 
any over-riding authority over the inve stigntive process 
agreed upon by higher dignntnries in recent tines, 
including erstwhile President, P rine Ministers and even 
the present Minister for External Affairs, the particulars 
whereof have been furnished in the affidavit of Professor 
S«raa“r Guhn, It is significant that the deponent has not 
traversed any averments made by Professor Samar Guha in 
his affidavit, All allegations contrary to t le aforesaid 
are denied, 

8. Witn particular reference to sub-pnrngfnph (c) 

of paragraph 4 ®f the said affidavit, I deny and dispute 
the allegations raade therein, I say without prejudice to 
the aforesaid that the amended kSA writ petition irrespective 
of the nature of the amendment prayed for and allowed by 
this Hon'ble Court is very much maintainable and there is 
no change in the character of the original writ petition 
as purported to be alleged. ^11 allegations contrary to the 
aforesaid are denied, 

9. With particular reference to sub-paragraph (d) 


of paragraph 4 of the $aid affidavit, I reiterate the 
statements made hereinbefore and deny all allegations 
contrary thereto, I say that all issues raised in the 
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Attended writ petition ns well ns in the affidavits filed 
by the ndded respondents Are justiciable in n Court of lnw 
and by this Hon'ble Court, The c enside ration of averments 
relating to the proceedings before the Parliament do not 
raise any non- just ic iable issue and the purported plea to 
the contrary is a mere subterfuge and by raising the plea 
of non- justic iability in the above context the deponent 
has »ade averments in utter disregard of the said sacrosanct 
proceedings, which are by no senna being adjudicated upon v 
All allegations contrary to the aforesaid are denied, 

10, With particular reference to sub-paragraph (e) of 

paragraph 4 ®f the said affidavit, I reiterate the statements 
made hereinbefore and deny all allegations contrary thereto, 

I specifically deny and dispute that the alleged acceptance 
of Khosln Commission's report and the impugned decision to 
confer the award of 3harat flatna posthumously on Netaji 
Subhns Chandra Bose and the alleged decision of the Government 
of India not to proceed further in the Tetter relate to any 
question which can not be enquired into by any Court by 
virtue of Article 74(2) of the Constitution of India, The 
said purported plea is utterly misconceived and erroneous 
or a deliberate attempt to throttle the course of Justice 
by displaying the finger of c onst itutional bar, which 
nowhere exists in t he facts And c ircuastance s of the case. 

All allegations contrary to the aforesaid are denied. 


Csntd. .8 


K 




%*■ 


)e~ 


/* **■ 
fe / 

- 9 - 

XI. Kith particular reference t° sub— para graphs (f) 

and (g) of paragraph 4 of the said affidavit, I crave 
reference to the prayers and submissions made by me jVj d 
the added respandents and da nat admit any allegation 
contrary to the actual contents and purport thereof. 

12. With particulars reference to paragtaph (i) of 
paragraph 4 of the said affidavit, I deny and dispute the 
allegations made t fie re in, 

13, With particular reference to the unnumbered 
concluding sub-paragraph of paragraph 4 of the said affidavit, 

I specifically deny and dispute the averments made therein, 

14. With reference to paragraph 6 of the said affidavit, 

I s^y that the averments made therein do not amount to the 
traversing the affidavits referred to therein and the avermen - 
ts in the said affidavits therefore stend admitted by non- 
traverse by the respondent purported t» be fcepresented by 

the deponent, as claimed for by him, 

15, I submit that the 3 aid affidavit has not been made 
or affirmed either properly or in accordance with law and 
the same does not constitute any proper or valid return 

in the present proceedings. The deponent is merely playing 
with this Hon*ble Court any and the judicial process by suppressi" 
ng and/or misrepre senting the material facts and by trying to 
give a tricky tvish to the present public interest litigation 
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In utter disregard of nil norms of justice nnd fairplny 
expected of n public servant. In the premises, the gnid 
affidavit should be rejected nnd the writ application 
as amended under the orders of this Hon'ble Court should 
be allowed in the ends of Justice, 

16. Statements made in foregoing paragraphs 1 to 14 
(both inclusive) are true to ray knowledge, while those 
made in paragraph 15 are ray respectful submission before 
this Hon 1 ble Court, 


Prepared in ray office. 


Sd/- 3ijftn Ghosh 
The deponent is known to me. 


Cle rk to Mr, 


Advocate 


Advocate 


Solemnly affirmed before rae 


this the 


day of January, 


1994. 


Coraraissione r 
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C, 0. II *, 6720 (W) of 1993 ; 
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In the matte r of: 

An application under Article 226 of 
the Constitution of India; 

And 

In the matte r of : 

Bijan Ghosh 

. . . Pe tit ioae r ^ 

- Vs - 

Union of India St Ora, 

, , .Respondents. 


Aff idav it -in- Reply of the 

i Petitioner nbove name d, 

’ » - 

* 



Mr. Bijan Ghosh 
Advocate 

High Court, Calcutta 
Bar Assn. Room Ho. 11, 


Bf HAND 
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V.P. BHAT1A, 

UNDER SECRETARY (PUB. A VIG.). 
TEL. NO. 3012421. 


D.O. NO.l/27/91-PubUc. 





CAS dated 7.1.1994 forwarding therewith petition for special leave 
under Article 136 of the Constitution of India in the matter of C.O.No. 
6720(W) of 1993 filed by Shrt Bljan Ghosh In the High Court at Calcutta 
challenging the conferment of Bharat Ratna posthumously on Netaji 
Subhas Chandra Bose together with a petition for stay with a Prayer 
for ex-parte ad interim stay and another petition for exemption from 
filing the certified copy of the Order dated 6.12.1993. Shri M. 
Venkateswara Iyer, Joint Secretary in this Ministry had a word with 
Addl. Solicitor General on these petitions and the latter confirmed 
that he has already seen these petitions and gave a green signal 
for fair typing of these papers. Accordingly, an original copy on 
green sheet of these petitions together with a covering page reflecting 
the Index of pages together with 15 spare copies, complete in all 
respects are sent herewith for formally filing in the Registry of the 
Supreme Court. 

2. As desired in the reference above cited, a Vakalatnama duly 
signed by the undersigned in your favour is enclosed. The affidavit 
mentioned in Item 4 duly completed by me is also enclosed. The latest 
address of the Petitioner and the Respondents in question, a9 per avail- 
able records have been incorporated in the petition for special leave 
to appeal itself. 

3. A cheque for Rs. 1,000/- in favour of Central Agency Section, 
Ministry of Law, Justice and Company Affairs, Department of Legal 
Affairs towards Court fee and other miscellaneous expenses will be 
sent separately during the day. 


4. I shall be grateful if further action for filing this petition 

for special leave to appeal and other petitions in the Supreme Court 
is taken very urgently and this Ministry informed of the position. 

5. It is also requested that an application may also be filed 

requesting the Hon*ble Supreme Court for early hearing of the matter 
keeping in view the fact that the next date of hearing of this case 

in the High Court at Calcutta is 19th January, 1994. In case an early 
hearing can be ensured jtgfA otherwise, then such an application may 

not be necessary. 

"X With regards, 



Deputy Government Advocate, 

Min. of Law A Justice, Central Agency Section, 
Supreme Court of India Building, New Delhi. 



Yours sincerely 
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December in re j BLJ^n Ghosh 

6 , 

1993 

Hr# Bljan Ghosh {{, petitioner tin person) 

Mr. Altaf Ahmed 
Mr. R.N. Das 
Mr. Susa nta pundu 

Mr. P. parameswa ran .. for Union of India 
Mr. Amiya hath B>se . . Respondent no. 3 tin person) 
Mr. partha Sengupta 

Mr. Arunava Ghosh .. for Respondent no. 4 
Mr. Nlga m chakra bo rty 

Mis s Arundhuti Mukherjee .. for Respondent no. 5 
Prof. s a ir>a r Guha .. in person 

Mr. BL^ n Ghosh, petitioner appearing in person 
files an application for amendment upon notice to the 
other side. Mr. Alt a f juried. Learned Additional 
Solicitor General of India submits on bahaif of Union 
of India that the application for amendment filed by 
the petitioner may be allowed by the court subject to 
; the objection that may be taken at the time of final 

hea ring, 

in that view of the matter, the application for 
a mendment incorporating fresh prayers is allowed 



subject to the objection that may be taken at the time 
of hearing. 

Union of India win file the counter-affidavit 
dealing with the allegations made in the amended 
petition (by 8,1.94, reply to such counter-affidavit 
if there by any, to be filed by 18,1.94. 

Let this matter appear in the list as part-heard 
matter for hearing in 19.1.94 at 12 noon. 


I t Is submitted by Mr. Altaf Ahmed, Learned 
Additional Solicitor General of India that there is 





/* 


(Shyarnai Kumar 
Sen, J.) 


n ) G'A , 
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no notification with regard to the KhoS la commission's 
recommenga tion and as such, the saj,d no ti fi ca tion 
cannot be produced in Court, It is further submitted 
by him that no notification with regard to conferring 
'Ararat PAtna* to Netaji subhas Chandra Bose was issued. 
Therefore, the said notification also cannot be 
produced before the Court, Copy of the press Communique 
issued by the Rashtrapati Siavan have already n 
supplied to the parties. Mr. Ahmed, learned Additional 
Solicitor Genera] also submits that the decision to 
confer 'Ararat patna* to Netaji pos thumous ly as 
appearing from the press communique now stands closed. 

Learned Additional solicitor General is 
directed to produce the decision taken as to how the 
same has been closed. Let necessa r y files be produced 
by the Union of India before the court on the next 
daty of hearing i.e, 19.1.94, subject to claim of 
privilege already made by the respondents. Union of 
India win aiso disclose by placing relevent records 
as to what led the Government to review its own 
decision and to take a fresh decision if there be any. 

Supplementary affidavits and ail other 
affidavits filed in Court today bs kept with the 
re co rd. 

Let a plain copy of this order duly counter- 
signed by the Assistant Registrar (Court) be handed 
over to tire lea r ned Advocates for the parties on their 

usual undertakings to apply for and obtain certified 

Vi 

copy of the same, 

Sd/- 

( S hy*mai Kumar Sen, J.) 
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RESPONDENTS 
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4. DR. SUSANTA KUMAR MITRA, 

S/O LATE SHR I NILMONY MITRA, 
2 5 -A , BAG BAZAR STREET, 
CALCUTTA-700006. 


5. PROF. SAMAR GUHA , 

S/O LATE SHR I B I NODE 
KUMAR GUHA, 
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CALCUTTA-700 032. 


PETITION UNDER ARTICLE 136 
OF THE CONSTITUTION OF INDIA. 


To 


The Hon'ble Chief Justice of India 
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and His companion Justices of the 
Hon'ble Supreme Court of India. 

The humble petition of the 
petitioner above named. 

MOST RESPECTFULLY SHOWETH : 

1. That this is a petition for special leave to 

appeal against the Order dated 6th December , 1 99 3 of the learned 
Single Judge of the Calcutta High Court in C.O. No. 6720 (W) 

of 1993. 

2. That the petition for special leave to appeal 
raises substantial questions of law of general public importance 
as under: 


(a) 


<b) 


Whether on a true reading of the provision of 
Sections 123 and 124 of the Evidence Act read 
with Article 74(2) of the Constitution of India, 
the High Court was right in law in making an 
order for the production of the unpublished official 
records relating to the affairs of the State 
and which contained communications by Public 
officers in official confidence. 

Whether the High Court was right in law in 
exercising its jurisdiction under Article 
226 of the Constitution of India 
relating to the policy matter of 
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the state? 

(c) Whether the High Court was right in law in requiring 

production of the official records when the question 
in issue has been closed and the writ petition has 
become infructuous? 

(d) The question regarding decorations or titles and 

prohibition under Article 18 is pending consideration 
before this Hon'ble Court in Transfer Petition No: 
811-812/ 1993 . 

The facts leading to the present appeal are as under: - 

(a) That the respondents herein filed a writ petition 

under Article 226 of the Constitution of India challenging 
the declaration of the Award of 'Bharat Ratna' posthumously 
on' Netaji Subhas Chandra Bose on the grounds amongst others 
that the same is pontrary to the provisions of Article 18 
of the Constitution of India. 

(b) That the petitioner herein contested the said 

writ petition by filing a detailed counter. A true copy 
of the said affidavit in opposition is hereto annexed and 
marked as Annexur e-A . 

It may be mentioned here that though the Award 
was announced posthumously on Netaji, the Award was not notified 
at all; the stage of notification did not arrive. Considering 
the fact that the very announcement of the Award provoked 
adverse reactions in various quarters, and also with a view 
to avoiding any unnecessary controversy, the Government decided 
not to proceed any further in the matter and closed the matter 
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(c) That on behalf of the petitioner the Secretary 

of the Government of India, Shri N.N. Vohra filed an affidavit 
claiming privilege under sections 123 and 124 of the Evidence 
Act readwith Article 74(2) of the Constitution of India dated 
28th September , 1993 in view of the directions given by the 
High Court to produce all records pertaining to the declaration 
of the Award. 

(d) That on 6. 12,1993 when the matter was taken up 

for hearing by the learned Single Judge of the High Court, 
it was informed to the Court of the above position and the 
learned Addl. Solicitor General who appeared on behalf of 
the Union of India prayed that the writ petition may be dismissed 
in view of the fact that the matter has been closed by the 

Government of India and that the alleged cause of action 

has ceased to exist . , 

( e ) That the Cour t further directed the petitioner 

to produce the decision taken as to how the matter has been 
closed. It was further directed that necessary files be 

produced by the Government before the Court on the next 
date of hearing i.e. 19.1.1994. 

The Court also directed that relevant records 

be placed before the Court which would show as to what led 
the Government to review its own decision and to take a fresh 
decision. 

4. That the petitioner has not filed earlier any 
special leave petition before this Hon'ble Court against 
the impugned order . 

5. It is further submitted that the petitioner may 

be exempted from moving the Division Bench of the High Court 

against the impugned order of the learned Single Judge of 








the High Court in view of the special circumstances prevail^ 
ing in the case if for any reason this Hon'bie Court 
comes to the view that the petitioner ought to have moved 
the High Court before approaching this Hon'bie Court* 

6. That aggrieved by the Order dated 6*12.1993 

of the learned Single Judge of the Calcutta High Court 
in C.O* No.6720(W) of 1993, the petitioner herein prefers 
this special leave petition on the following amongst 
other 


GROUNDS 


(A) 

(B) 


(C) 


(D) 


A 


The impugned order of the High Court is contrary 
to law. 

The High Court failed to appreciate that the 
order made by the High Court directing production 
of the files relating to the decision to close 
the matter is beyond the scope of the writ 
petition and the High Court has no j ur i sdic t ion , 
whatsoever, to give such direction. 

The High Court failed to appreciate that once 
the matter having been closed the writ petition 
has become infructuous and the High Court 
ought to have ordered the disposal of the 
writ petition on the said ground. 

The High Court failed to appreciate that there 
cannot be any direction or inquiry with regard 
to the decision relating to closure of the 
matter until and unless any complaint is made 
regarding illegality of such closure or any 


. . .6/- 
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(E) 
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(F) 
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malafide on the part of the government or 
any individual functionary of the government. 
The High Court failed to appreciate that the 
order directing production of the records 
relating to the decision to review the matter 
and close the matter is outside the scope 
of the writ and is beyond the jurisdiction 
of the High Court under Article 226 of the 
Constitution of India. 

In any view of the matter, the order made 
by the High Court in the instant case is liable 
to be set-kside. 


PRAYER 

k. It is, therefore, most respectfully prayed 

that this Hon'ble Court may be pleased: 

(a) , to grant special leave to appeal against the 

order dated 6.12.1993 of the learned Single 
Judge of the Calcutta High Court in C.O. No. 
6720 (W) of 1993. 

(b) to pass such other order or orders as this 

Hon'ble Court may deem fit and proper. 


DRAWN BY : 


FILED BY: 


* (B. PARTHASARATHI) 

ADVOCATE. 


ADVOCATE FOR THE PETITIONER 


IN THE SUPREME COURT OF INDIA 


CIVIL APPELLATE JURISDICTION 

PETITION FOR SPECIAL LEAVE TO APPEAL (C) NO. OF 1994. 

IN THE MATTER OF ; 

UNION OF INDIA 

VERSUS 

BIJAN GHOSH AND OTHERS 

AFFIDAVIT 

I, V.P. Bhatia, Under Secretary, Ministry of Home 
Affairs, North Block, New Delhi-110 001, do hereby solemnly 
affirm and declare as under 

• That I have gone through the accompanying petition 

for special leave/ petition for stay, and with reference 
thereto say that what is stated therein is true and correct 
on the basis of information derived from the record of the 
case . 

That the petitioner herein has not filed any other 
petition. 

That the Annexure is true and correct copy of its 
respective original. 

VERIFIED AT NEW DELHI: 

DATED this the 


PETITIONER 


RESPONDENTS. 


DEPONENT 


^5 V-r 



ANN E XURE-A 



DISTRICT CALCUTTA 

IN THE HIGH COURT AT CALCUTTA 
Constitutional Urit Jurisdiction 
Appellate Side 

C.Q./C.R./N0.67 20 (u) OF 199 3 
In the matter ofl 

an application under Artcile 226 of 
the Constitution of India 
AND 

In the matter of i 
Bijan Ghosh . . Petitioner 

-Versus- 

Union of India & Others Respondents 

Af f idavit-in-opposition to the urit petition for and on 
behalf of respondent no.1. 

I, V.P. Bhatia, son of late Shri M.L. Bhatia aged 
about 50 years, by occupation, service, working for gain 
at New Delhi in the Ministry of Home Affairs do hereby 
solemnly affirm and say as follous* — 

1, I am Under Secretary in the Ministry of Home 
Affairs, Government of India and am duly authorised and 
competent to affirm this affidavit for and on behalf of the 
respondent no.1 herein. 

2, I have read a copy of the urit petition and under- 
stood the purport and contents thereof, 

3, Save and except the statements expressly admitted 
hereinafter and save and except uhat appears from the records 


2 


% 3 

n 

all allegations contrary thereto ar.d/or inconsistent 
therewith shall be deemed to have been denied and 
disputed by me. 

4. Before dealing with the statements or allegations 

contained in the writ petition, I beg to state thn 
following: — 

a) The Government of India accepted the findings 

of both the Netaji Inquiry Committee and the 

Khosla Comr ission to the effect that Netaji 
died in an aircrash at T ihoku on IBth August, 


* 


1945; 

b) The Report of the Khosla Commission 3long 
with the Pemorandum of 1 Action Taken thereon 
uas laid on the Table of both the Houses of 
Parliament on 3rd September 1974; 

c) The statement made by Shri Porarji Desai the 
then Prime Pinaster in the Lok Ssbha on 28th 
August, 1979 did not amount to outright 
rejection of the conclusions arrived at by 
the Netaji Inquiry Committee and the Khosla 
Commission, Shri Dasai had stated that 
reasonable doubts had been cast on the correct- 
ness of the conclusions reached earlier. Also 
some contradictions in the testimony of 
witnesses had been noticed and some further 






? 


* 
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contemporary official documentary re co rd s had 
also become available in the light of all of 
which it would be difficult to accept the 
earlier conclusion as decisive, Houover, Shr‘ 
flotsrji Dcsai had also added that no useful 
purpose would be served by having any further 
inquiry ; 

d) It does not appear from the records in the 
Ministry that any alleged third Inquiry 
Commission was ordered by Shri Chandra Sekhar. 

t 

the then Prime Minister; 

e) On 7th August, 1991, in connection with a 

f • 

Special Mention by Shri Pramod Mabajan, M,P, 
Rajya Sabha, members present had urged the 
Government to confer Bharat Ratna posthumousl 
on M ulsna Ahul Kulam Azad and Shri Subhssh 
Chandra Bose, Keeping in view the sentiments 
of these Hon'ble Members and in recognition o 
their public service of the highest order, 
the names of Maulana Abul Kslnm Azad and Mete 
were approved by the President of India for 
the award of Bharat Ratna and the came were 

announced on 23rd January, 199 2 ; 

\ 

f) The award of Bharat Ratna is conferred for 
exceptional service towards the edv once men t o 
Art, Literrature and Science and in recognitj 
of public service of the highest order. The 
decision to confer Bharat Ratna posthumously 
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on Netaji Subhash Chandra Bose was taken keeping 
in view his relentless struggle and contribution 
for the cause of India’s freedom. It is further 
denied that this decision was taken without any 
application of mind ; 

( g) However, keeping in view the widespread public 
reaction and sentiments of the people and to avoid 
any unnecessary controversy, the Government 
decided, notwithstanding the earlier announcement 
not to take any further action in the matter and 
to treat the matter as closed ; 

* t 

(h) The writ Petition is not maintainable in as 
much as no legal right of the petitioner is 
affected. The decision to confer honour or an 
award is purely administrative decision of the 
Government ; 


5, -.Fully relying on the above, I now beg to deal 
with the statements or allegation contained in the 
writ petition, 

6, Uith regard to paragraphs 1 f 2 ? 3 and 4 of the 
petition, save ns aforesaid and save what appears from 
tha records, all allegations contrary thereto and/or 
inconsistent therewith are denied and disputed, Tha 
contentions of the petitioner in paras 2, 3, and 4 are 
not correct and are denied. The Government accepted the 
findings of both the Netaji Inquiry Committee and the 

...p/5 
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Khosla Comm i ss ion to the of net that Netaji died in 
an air-crash at Taihoku on 18th Aununt, 19^5. It u?9 
accordingly that t ho President's an noun cm3 nt of the 
award of Oh nr at Patna to Netnji Sub hash Chandra Goan 
on 73rd January, 1992 was regarded as "pa s thunous" • 

.J* * 

V, 

The statement made by Shri Tlorerji Oosoi, the 
then Prime Minister, in the Lok Sab ha on 26 th AuTfust 
1973 did not amount to outright rnj action oP thn con- 
elusions arrived at by the Notnji Inquiry Committee 
and the Khosla Commission, Shri Dos si only stated that 
reasonable doubts had been csst on the correctness of 
the conclusions reached earlier, Also, some contradic- 
tions in the testimony of witnesses had been noticed 
and some further contemporary official documentary 
records tied also become available in the light of all 
of which it would he difficult to accept the earlier 
conclusions as decisive, However, Shrj. Morarji Desai 
also added that no useful prupose would be served by 
having any further inquiry. 

As regrrds the alleged Third Inquiry Commission 
ordered by the then Prime Minister* Shri Chandrasekhar, 
no records ara available in this Ministry, 

7, With regard to paragraphs 5,6,7, and 8 of 
the petition, I reiterate the statements mode herein- 
before, I say further that the contention of the 
petitioner that awarding Bharat Ratna to Neteji Sub hash 
Chandra Bose is a dishonour, rather than an honour, 


is his personal view which is incorrect. The decision 
to confer Bharat Ratna on Netaji Subhash Chandra Bose 
uas taken keeping in view his relentless struggle for 
the independence of India and his contribution for the 
cause of India's freedom. It is denied that this decision 
uas taken without any application of mind as alleged. 

Save as aforesaid and save uhat appears from the records, 
all allegations contrary thereto and/or inconsistent 
therewith are denined and disputed. Keeping in view 
some of the public reactions and criticisms and to 
avoid any unnecessary controversy, the Government 
decided notwithstanding the earlier announcement not 
to take any further action in the matter and to treat 

I 

the matter as closed. 

B. The statements made in paragraph 9 of the petition 
are parts of the history, 

g. Uith regard to paragraphs 10,11 and 12 of the 
petition I say that the Government have accepted the report 
that Netaji Subhash Chandra Bose died in an Aircrash on 
18th August, 1945, at Taihoku. In view of this, the con- 
tentions of the petitioner are not relevant and are 
denied as aforesaid, and save what appears from the records 
all allegations contrary thereto are denied and disputed. 

10*. Uith regard to paragraphs 13, 14, 15 and 16 of 
the petition, I say that the contention that freOdom of 
information should be honoured as a fundamental right is 
his awn view and not correct. As regards information 
relating to the death of Netaji Subhash Chandra Bose, 



the stand of the Government has already been made clear 
in the statements made hereinbefore. The question of 
believe or not to believe such information is a matter 
of personal opinion of the petitioner which is not 
justiciable in a court of Law, save as aforesaid and 
save what appears from the records, an allegations 
contrary thereto and/or inconsistent therewith are denied 
and disputed. 

11. With regard to paragraph 17 of the petition, 

X say that the Government had accepted that Netaji 
Subhash Chandra Bose died on 18th August, 194 5 in an 
Adrcrash at T a ihoku. Accordingly, conferment of the award 
of Bharat Ratna on Netaji subhash Chandra Bose was 
rightly regarded as a posthumous conferment, save as 
aforesaid and save what appears from the records, an 
allegations contrary thereto are denied and disputed. 

12. Withregardto paragraph 18 of the petition, 

X rexy on the statements made hereinbefore. I say further 
that with regard to the documents mentioned in the 
'Transfer of Power 1942-47 *, these have no direct bearing 
on the aspect of the death of Netaji subhash Chandra Bose. 
I'n view of the acceptance by the Government of India, the 
death of Netaji Sufchas Chandra Bose in the aircrash at 
Taihoku on 18th /yagust, %94 5, the question of the stay of 
Netaji subhash Chandra Bose in soviet Russia after the 
said period, does not arise* S a ve as aforesaid and save 
what appears from the records, an allegations contrary 
thereto are denied and disputed. 
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13<> The submissions contained in paragraph 20 

of tho petition are wholly incorrect and denied. I am advised 
to submit that correct submissions will be made at the 
time of hearing. 


14 The submissions contained in paragraphs 21, 22, 

23 and 25 of the petition are incorrect and denied. 1 am 
advised to submit that correct submissions will be made 
at tho time of hearing. 

15. That the statements made in paragraphs 1,2 

and 3 are true to my knowledge and those contained in 
paragraphs 4,5, 6, 7, 8, 9, 10, 11 and 12 are my inform- 
ations derived From the records which information I 
verily believe to be true and those made in paragraphs 13 & 14 
are my humble submissions to this Hon'ble Court, 


Prepared in my office 

Advocate The deponent js known to me 

Clerk to Nr, 

Ad vo cate , 

Solemnly affirmed before me 

this the 17th day of September, 

1993. 


Commissioner 




IN THE HIGH COURT AT CALCUTTA 
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Constitutional Urit Jurisdiction 


Appellate Side 


C.O^C.n, No. (u) of 199 3 

In tho matter Gf I 

?n application under Article 2/6 

o r the Constitution of India. 

And 

In the matter of i 

01 j an Ghosh. ... Petitioner 

-ver su s- 

Union of India & Ors. Respondents, 

Af fidavit-in-oppps i ticn, by i/.P. Bhatia 
af filmed tliis 17 th day of September, 19 93, 


rinS_. AR A_T I DU TTA 

Advocate, 

6, Did Post Office Street, 
Calcutta-! • 
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IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISDICTION 

l.A.NO. ______ of 1994 . 

I N 

Special Leave Petition (Civil) No. of 1994. 

IN THE MATTER OF : 

UNION OF INDIA ... PETITIONER 

VERSUS 

BIJAN GHOSH AND OTHERS ... RESPONDENTS. 

PETITION FOR EXPARTE AD INTERIM STAY. 

The Hon'ble Chief Justice of India 
and His companion Justices of the 
Hon r ble Supreme Court of India* 

The humble petition of the 

& 

petitioner above named 
MOST RESPECTFULLY SHOWETH s 

1. That the petitioner has filed the special 

leave petition before this Hon *ble Court against the order 
dated 6*12,1993 of the learned Single Judge of the Calcutta 
High Court in C.O, No*6720(W) of 1993* 

2. That the petitioner craves leave to refer 

to the facts and circumstances of the case as stated in 
the special leave petition, to avoid repe t i t ion * 

3. That the petitioner has been directed to produce 

relevant records regarding the decision to close the matter 

by the Government of India on 19*1,1994 before the learned 
Single Judge of the High Court of Calcutta, 

4* It is submitted that the matter in question 

i 

is a purely policy matter of the Government of India 
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and the High Court has no jurisdiction, whatsoever, in 

the instant case to seek to look at the files# Further, 

the matter having become infructuous, the High Court has 

no jurisdiction, whatsoever, to go into the propriety 

or otherwise of the decision# 

5* It is, therefore, submitted that it will be 

in the interest of justice that the petitioner be granted 
expart e adinterim st ny pending the appeal and pending 
the Notice of Motion to the respondents. 


6. 

It 

i s 

further s ubmi 1 1 ed 

that 

n o 

prejudice 

will 

be caused 

to 

the respondent s if 

the 

stay 

as prayed 


for is granted in favour of the petitioner. 

PRAYER 

It is, therefore, most respectfully prayed 
that this Hon*ble Court may be pleased: 

(a) to grant exparte adinterim stay of the operation 

* 

of the order dated 6.12.1993 of the learned 
Single Judge of the Calcutta High Court in 
C.O. No.6720(W) of 1993. 

(b) to confirm prayer (a) BY NOTICE OF MOTION 
to the respondents. 

(c) to pass such other order/orders as this Hon'ble 
Court may deem fit and proper. 

DRAWN BY i FILED BY 

(B. PARTHASARATHI) ADVOCATE FOR THE PETITIONER 

ADVOCATE. 
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IN THE SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION 

I. A. NO. of 1994. 

IN 

Special Leave Petition (Civil) No. of 1994, 

IN THE MATTER OF: 

UNION OF INDIA ... PETITIONER 

VERSUS 

BIJAN GHOSH AND OTHERS ... RESPONDENTS. 

PETITION FOR DIRECTIONS. 

The Hon'ble Chief Justice of India 
and His companion Justices of the 
Hon'ble Supreme Court of India. 

The humble petition of the 
petitioner above named. 

MOST RESPECTFULLY SHOWETH: 


1 . 

That 

the 

pet i t ioner 

has filed 

the special 

leave 

petition b 

ie f or e 

! this Hon ' 

ble Court 

against the 

order 

dated 6.12 

. 1993 

of the 1« 

earned Sing 

le Judge of 

the Ca 

lcutta High 

Cour 1 

; C.O. No 

p ■* 

. 6 72 0 ( W ) of 

1993 . 

2. 

That 

the 

pe#i t ion er 

craves leave to refer 


to the facts and circumstances of the case as stated 
in the special leave petition, tp avoid repetition. 

3. The petitioner Ijas obtained only the signed 
copy of the impugned order. The petitioner has applied 
for a certified copy of the impugned order, which has 
not yet been delivered to the petitioner. 

4. The petitioner undertakes to file the certified 
copy, as and when, it is delivered to the petitioner. 

5. It is submitted that it will be in the interests 
of justice, that the petitioner be exempted from filing 
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the certified copy of the impugned order alongwith the 
special leave petition, , 

PRAYER 

| 

It is, therefore, most respectfully prayed 
that this Hon'ble Court may be pleased; 


(i) 


(H) 


to exempt the petitioner from filing the 
certified copy of the impugned order alongwith 
the special leave petition. 

and pass such other and further orders as 
this Hon'ble Court may deem just and proper. 


DRAWN BY: 


(B. PARTHASARATtfl) 
ADVOCATE. 


FILED BY: 


ADVOCATE FOR THE PETITIONER 


J 


a 


i 



s. K. KUNDU 

CENTRAL GOVT. ADVOCATE 


SPEED POST 




Government of India 
Ministry of Law & Justice 
Department of Legal Affairs 
Branch Secretariat, Calcutta*- 
4? K«S*Roy Road, Calcutta - 1 



No __ ^ ^ ^ orn ® 9 Dated 



ji S (f) 


To 

Shri V.p.Bhatia, 

Under Secretary» (pub.& Vig. ) 
Ministry of Home Affairs* 
North Block, New Delhi 110001 


19,1.54 




Dear sir, 

C«G,Nd, 6720(w)/93 
Bijan Ghosh 

UOl 3 ! Ors. 


The above mentioned case was taken up by the Hon'ble 
Justice Shyamal Kumar Sen today for hearing when it was sub- 
mitted before the Court on behalf of the Union of India that 
the Hon'ble Supreme Court of India has by an order dt«17th 
January 1994 stayed all further proceedings in the above 
mentioned case# The Hon'ble Court has adjourned the matter 
till next Monday for production of the order dt ,17th January 
1994 passed by the Hon'ble Supreme Court, 

I an forwarding herewith two affidavits- in- reply filed 
by Shri Amiya Nath Bose, Bar-at-law and by Shry Samar Guhar 


Yours faithfully. 



District ] Calcutta. 


IH Tff5 HIGH COURT AT CALCUTTA 

•'•HW, 4. ' . •;-£ 

Constitutional Writ Jurisdiction 
(Appellate Side) 






In the Matter o ft- 
An application under Article\£26 
of the Constitution of India. 

-And- ■! i V 

In the Matter of i- 
C.0.MO.67S0 (W) of 1983. 

— And— 

I 

Tn the Matter of ] - 

Bijan Ghosh 

• .Petitioner; 

-Versus- 

t ' 

Union of India and others. 


. . Respondents. 

AFFIDAVIT- IK-R^PLY FOR AND OH B^RALF OF PARTI ADD^ BY 


H0N*BL3 HIGH COSRT. 


I, Samar Guha, S/o. of late Binod Kumar Guha, now of .age 
76 years, residing at 8/2, Central Park, Calcutta - 700032, \do 
hereby solemnly affirm and say as follows: - 


1. I have been Added by the Honourable High Court at Calcut 
as a Party to the above Writ Petitioner. I have been agitating t^ls 
national issue Involved in this Writ Petition for more than 26 ? 

years both inside the Parliament and in public. 


L ^ 


Contd. .page 2^« 


2 . 


I have received and read a copy of the Affidavit affirmed 


by Shri V.P. Bhatia on January 3, 1994 purportedly Intended to be 


used in opposition to the Writ Petition have understood the purport 
and the contents there of (hereinafter, referred to as the said 


Affidavit)* 


3* Having carefully perused the said Affidavit, with utmost 
humility I state and submit that the said Affidavit is without 
any substance and does not at all deal with the basic issues 
raised in the Writ Petition and my Affidavit, and as such, no 
reliance should be placed thereon. In any event, the allegations 
/submissions made in the said Affidavit are wholly misconceived, 
tindentious, politically motivated, vague, devoid of material 

particulars and not at all tenable in law. 

, * ^ 

4. I repeat and reiterate that the statement made in my 
Affidavit affirmed on 1.12.1993 ldilch brings out the pending 
anxiety of the people of India in regard to collecting all 
correct facts about disappearance of Metaji Subha s Chandra Bose I 
from August 18, 1945. The statements made in my said affidavit 
are based on facts and. contentions or submissions are tenable 


in law. 


Save as what are matters of Court Record and save as what 


would appear from my said Affidavit dated 1.12.93, I deny and 


dispute each one of the ^legations made in said Affidavit of \ 


Mr .Bhatia, as if, set out herein and denied seriatim. In parti- 


cular, I deny the allegation made in Para 4 (a), 4 (b) (i) of 
the said affidavit. 



Contd, .page 3/- 
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6* further reference to the said allegations made therein 

* i say that the Beport of Khosla Commission or any Commission 
is not sacrosanct and is always subject to judicial review# X 
s wrongly object to the words * The Government considered that it 

. o. 

is futile to re-open the issues settled as a result of Khosla 
Commission Beport at this distance of time, when there is no 

! 

credible direct evidence that Nstaji Subha s Chandra Bose is still 

i , ’ , , *■ 

alive, I say, that the said observation hearts and wounds th© 
patriotic feeling of the people of India, who are anxious to have 
thorough, adequate and proper Investigative Inquiry on th® issue 
of disappearance of Netaji. The Beport and the Findings of 
Khosla Commission being altogether p reverse and ill-motivated, 
ie no inquiry at all in the eye of law. It is on record that 
Shrl Morarji Desal, as the Prime Minister of the Government in 
1978, also shares reasonable double about the correctness of the 
findings of the Shah Hawas Committee and Khosla Commission as 
the same are not decisive. Deponent of the said Affidavit has, 
with deliberate purpose and intention, avoided to deal with and 
touch the same very important decision of the Government, In the 
premises, the Government is estopped from opposing the prayer 
made in the Writ Petition, which has been supported by my 
Affidavit, 

7, With reference to para 4 (a) I say that the issue of 
finding out the correct facts about disappearance of Netaji fron 
August 18, 1945 is a sacred national issue which Is still very 
painfully haunting hearts of millions of the people of India, 

I strongly deny that such isaie doesn*t today survive or the 
debate on it is wholly or at all academic, 

Contd,,page 4/- 
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3, In regard to eligations made In Para 4 (i), I deny that 
the Petition should be dismissed on ground of delay and latches. 
I say, that it is the wishful and unpatriotic inaction of the 
Government itself, which has Inordinately delayed the matter in 
spite of continuous public demand from all 07 er India to have a 

fresh Investigative Inquiry about disappearance of Ifetaji Sacks; 

I 

Subhas Chandra Bose sin^e indeoenJenco. Have as aforesaid, 7 . 
deny the allegation, which has not been expressly traversed 
hearin. 


9* I submit that the Writ Petition should be allowed in the 
interest of justice and fulfilment of our national duty to 
Ketaji Subhas Chandra Bose, - the Man of Destiny of liberation 
of India as a whole* 


10* She statement made in paragraphs 1 to 9 are true to my 
knowledge and those made in the paragraphs 3, 4, 6, 7, 8 and 9 
are based on information, which J bellwe to be true and those 
in Paragraphs 1, 2, 5 and 6 are submission to the Honourable 
Court. 



Solemnly affirmiedjagfore me 

I % ti'day o 


on this the 
1994. 


iy of January, 


<Z)/~ 

Comad s sioner* 
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Constitutional Writ Jurisdiction 
(A ppellate Side ) 


In the matter of s- 

An "applies tfpn und°r Article 326 

-Of the Constitution of India, 
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Id the matter of:- 

trrsCTo^arT&T^o r 199.?. 
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-And- 

In the matter of:- 
^’i'^aif'Shosli ^,,'7 PetJ tione r. 

-Vs- ~ 

Union of India and ors. 

?/* spon dents. 


AFFIDAVI T- IH-R ^LY for and on behalf 
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IN TIE HIGH COURT AT CALCUTTA 

i 1 

COMSTI TUTI ' NALj WRIT JURISDICTION 

( APPEtLATE SIDE ) 
C.O.NO. 6720(U) OF 3993 . 

In the matter o f i 
An apolication under Article 226 

II 

of the Const! tut i.on 6f Indira t 
AND 
In the matter of * 

A writ in the nature of Mandamus 
and of Certiorari end/or any other 

n 

writ or writs, order and/or orders 

j 

direction and/or directions etc.! 


A N D 


In the matter of: 


V 


The highest Civilian Award 'Bharat 
Ratna* conferred upon Subhas 
Chandra Bose posthumously without 
having any official declaration by 
Union of India of His death and/or 
admission of His death; etc. 

AND 

' I 

I n the m atte r of J 

Pijan Ghosh, Advocate practising 

t 

at High Court at Calcutta 'son of 
Sri Bency Krishna Ghosh , B-372, 

- 2 - 
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hi 


!i 


— 


— 


B.E, College, Howrah., 


. . , Petitioner, 

1, The Union of India represented 
through the Secretary, Ministry of 
Horae Aff&irs, New Delhi - 110001. 

2. The Union of India service through 
the Secretary, Ministry of Human 
Resources & Development. New 
Delhi - 110001. 

4 

... Respondents. 

+ \ 1 

Supplementary Affidavit 

i ' , 

I, Amiya Nath Bose, son of late Sarat Chandra Bose, aged: 

about 78 years, at present residing at 226/4A, Netaji' Subhas 

| 

Chandra Bose Road, Calcutta - 700 040, do hereby solemnly 
affirm and say as follows : - 

I have received a copy of an affidavit in opposition filed 

\ 

by V.p.Bhatia for and on behalf of the Respondent No. 1 and 

i 

affirmed on 3rd January, 1994. 

I affirmed an affidavit on 1st of December, 1993, in which 
I dealt in detail with the findings of the Khosla Commission . 
Two copies of my Supplementary Affidavit of 1st of December, 
1993 were supplied to the Ministry of: Law and Justice in 
Calcutta on 3rd December, 1993 for which a receipt was 

i 

granted to me. It is strange that V.p.Bhatia has not dealt 

with the statements contained in my affidavit of 1st of 

i 

December, 1993, in his affidavit of 3rd January , 1994 . 

Evidently the Law Department of the Ministry of Home Affairs 
does not function. 


I filed in these proceedings my first affidavit on 7th of 
May, 1993, which contains a number of enclosures. I filed a 
sh r rt supplementary affidavit on 22nd June, 1993. My last 


3 


supplementary affidavit was filed on the 1st of December ,1993. 
I did not file any affidavit on 22nd September, 1993, as 
stated in paragraph 6 (iii) of the affidavit of V.P.Bhatia. 

f * 

It is well settled that in a public interest litigation every 
party in the matter is in the position of a petitioner, In 
paragraph 9 of my affidavit of 1st December, 1993, I stated 
that Jawharlal Nehru, just about a month before his death , 
himself rejected the findings of the Shah Nawaz Enquiry 
Committee, if the prime Minister's Secretariat had taken the 
trouble it could easily have traced Jawharlal Nehru's letter 
to me on this subject. It is clear that the prime Minister's 
Secretariat is dealing with the question of Netaji's dicsj- 

■ ' i 

appearance in a most irresponsible and reckless manner* 

I have dealt in detail with the findings of Khosla Commission 
in my affidavit of 1st of December, 1993, I shall not repeat 
them here, i will only state that G.D. Khosla submitted a 
false report regarding Netaji's alleged death in an air crash 
at Taihoku on 18-8-45 under the dictates of Indira Gandhi, 
Indira Gandhi was not at all concerned to find out the tjruth 
about Netaji's disappearance. She was only interested in 
defaming and dishonouring him. Under Indira Gandhi's dictation 
G.D, Khosla called Netaji a "Quisling" arid a "Japanese Agent" 
in his report which was submitted to parliament by Indira 
Gandhi. 

in my affidavit of 7th May, 1993, I have annexed photo copy 
of a letter dated 22nd July, 1946, written by Khurshed Naoroji 
to Louis Fischer, This letter of Khurshed Naoroji is, in fact, 
the letter of Gandhi to Louis Fischer. I have known Gandhi 
intimately from the beginning of 1945 till his assassination. 

I am certain that British intelligence informed Gandhi that 

. . , S 

Subhas Chandra Bose was alive and living in Russia in July, 
1946. This letter of Gandhi written by the hand of Khurshed 
Naoroji completely deir lishes the so cabled air crash story. 
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Louis Fishier was not only a friend of Gandhi, but was also 


very close to American Administration in 1946. He had known 
Stalin personally. 


The following significant sentence appears in Khurshed Naoroji 
letteri- 


" At heart the Indian Army is sympathetic with 
the Indian National Army, if Bose comes with the 
help of Russia neither Gandhiji nor Congress will 
be able to reason with the country. Also(if) Russia 
for propaganda purposes declares itself an Asiatic 


country, then there is no hope of an European 


alliance acceptable to India". 

There is a clear hint in the letter that return of Subhas 
Chandra Bose to India would imperil the political survival 
of Congress leaders. 


: i 


It is no doubt true that an Act like the Freedom of Ihformatif 
Act, as was passed in the United Stages, in 1970's have not 
yet been passed by the parliament of India. But in myv 
submission right of information is a necessary implication of 
the Fundamental Rights enshrined , in our Constitution. The 
people of India, the wife and daughter of Netaji and other 
members of the Bose family are entitled to have the inf ormati / 
about the fate of Subhas Chandra Bose in Russia after July, \ 
1946. I enclose herewith photo-copy of a letter written by 
Netaji's daughter to the Indian Ambassador in Vienna regardir 
the decision of the president of India to confer "Bharat Retr 
on Netaji, which is marked with the letter "A". 

It is no doubt correct that advice tendered by Ministers to 
the president shall not normally be enquired into by any 
Court Under Clause(2) of Article 74 of the Constitution of 
India. Notwithstanding the declared finality of the order , 
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of the President under Clause (2) of Article 74, the feourt 
has jurisdiction in appropriate cases to set aside the order 
of the President, if the president acts on a false information 
regarding Netaji 's alleged death, given to him by the prime 
Minister and passes on order in pursuant thereto the Court 
certainly set aside that order, if 42 years after the 
establishment of the Republic of India, the president of India 
decides to confer "Bharat Ratna" on Netaji, this can only 
be construed as an insult and dishonour to the Liberator of 
India, it must be presumed that the president must have acted 


on collateral considerations. This Court has, therefore; amjilfi^ 


powers to set aside the oecision of the President to confer 
"Bharat Ratna “ on Neta.ji. The decision of the Government "to 
treat matter as closed " does not take away the Court's power 
to set aside the decision of the president, in my submission, 
there has been misuse of power on the part of the president 
of India, when he decided to confer "Bharat Ratna" on Netaji, 
I am on this question supported by a decision of the Supreme 
Court of India. 


president Yeltsin has now abolished the KGB, so access to KGB 
files will now be possible. 

t * y ' . ' - 2 

John Major, the British prime Minister,, is now making public 
the British Intel ligenc-jb files of the last 70 years. 


Louis Fischer's papers are still available in the archives of 
the Princeton university in America. His papers will show 
what steps Louis Fischer took on the letter of Khurshed 

Naoroji. i 


The American Intelligence files, particularly the report of 
the American Intelligence party , which visited Taihoku in 
September, 1945, will be available in the United States. This 
intelligence report came to the definite finding that there 
was no air crash at Taihoku in August, 1945, A copy of this 
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Report was in the Secretariat of Jawharlal Nehru. This report 
was deliberately destroyed by Md. Yunus, who is still dlive. 


X humbly make the following prayers 
before the Hon*ble court;- 

i) This Court do set aside the 
decision of the President to 
confer the Award of ^Bharat Ratna" 
Posthumously on Subhas Chandra 
Bose, 

li) This Court do. set aside the 

S v' ' j 

findings of the Khosla Cominission 

and declare that the Report of 

/"I 'li- 
the Khosla commission will not be 

binding on the Government of India,. 

iii) A Writ of Mandamus be issued 

directing the Government of India 
to take all necessary steps for 
the setting up of a Joint parlia- 

1 • i 

mentary Committee to enquire into 
the circumstances of Netaji's 
disappearance. 

iv) Direction be issued to the 

* 

Government of India to ascertain 
as to what happend to Netaji 
Subhas Chandra Bose .after July, 

1346 . 

v) Such other and further orders be 
made as may be' necessary in the 
circumstances of the case,. 



C o ng* . . Gole - tr trt,a 

S -v rvCS s Q,v>w ’ 

A» <z " r x-<-^r 



His Excellency 
Shri Kamal N. Bakshi 
Ambassador of India 
Indian Embassy 
Kammerring 
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Paragraph no. .of tttWHr Aoflftergen . 

Petition So^^^fe 3 b !jr i f 2 Genl,any 

by .MM*** >M **6o 

the /7/ L d&y 

, J) $ 1} . . 

Comnnssionep-c f Affidavit 
J#gb Couit/lCpr ellaio Sid# 

Calcdtt t. 


J& 


21. Februar 1992 

Your Excellency, 

Thank 1 you very much for informing m*>, cffy'i'J-y rbwsi ’he 1 government's intention to 
award the Bharat Ratna to my father. 

My mother, other members of my family and I ordinarily would welcome honors accorded 
to my father in memoiy of contributions made in the context of India's struggle towards 
independence. 

We are aware, however, of the fact that in the past Netaji's achievements and contributions 
have often not been recognized, particularly when it could be avoided comfortably. Maybe 
it is not up to me to speculate as to why it was deemed appropriate - at this late stage - to 
honor him for contributions made more than 45 years ago. But since my mother and I were 
asked, whether we would receive the award in his place, I cannot help but voice my 
reservations in the matter. For in my judgement such an honor would have been 
appropriate in the 1950'ies, particularly if the award was to be panted, also in recognition 
for achievements during India’s quest for independence. Thinking of Netaji in this context 
so late prompts me, however, to ask, whether his achievements were so minor that he had 
to stand in line for so long, or so great that they would be remembered even after such a 
long time. If, on the other hand, the Bharat Ratna was intended as recognition for current 
achievements in politics, social welfare, the economy and the aits, * and some eminent 
men and women have received the award for such achievements - 1 fail to see what 
relevance my father's work and commitment - much as I personally admire and honor him 
for that - has in such a context. 

I 

Despjte my o wnJEservati nnsJiLth i s jn a rt<*r J ^ s h v> extend my thanks to those who 
selected him with good intentions. However, in weighing all arguments I cannot help but 
feci that one cannot honor Netaji today by awarding the Bharat Ratna to him. Forgive me 
therefore, if I will not be party to an act which in my opinion may well be interpreted as a 
slight to his memory. 

Please do convey our thanks to the government for trying to honor Netaji. I hope, however, 
that the government will understand and appreciate our point of view. 

Sincerely 


L( 


Anita Pfaff 






S.P. TAKE JA MOST IMMEDIATE 

DIRECTOR, PUBLIC RELATIONS TIME BOUND 

(HOME & PERSONNEL) FOR OFFICIAL USE ONLY 

/S ' .... • - ' ^ 

IMPORTANT PRESS CLIPPINGS FOR SPECIAL ATTENTION 

The enclosed Press clipping from 

dated ^ I.9: regarding 

is forwarded for SPECIAL" ATTENTION. In^case any clarification or 
rejoinder has to be issued, material for press relea-e may kindly 
be provided with necessary approval for release to the media. 

For better impact in the media, it would' help if the press 
material could be provided before 4. On p.m. .today. 

With best compliments from: 

(h$ X PRINCIPAL INFORMATION OFFICER 

GOVERNMENT OF INDIA 

-A 
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R-Day awards 




Legal hurdle removed l 

— The controversy began in August proceedings in a petition by Bijan 

HT Legal CorresjXHiaent 1992 when a petition was filed in the Ghosh and others before the Calcut- 

Madhya Pradesh High Court ques- ta High Court, challenging the con- 

NEW DELHI, Jan, 17 tioning the constitutional validity of ferment of Etharat Ratna post- 
The Supreme Court today stayed these awards on grounds that the humously on Metaji Subhas Chan- 
proceedings on petitions penning Constitution had abolished all titles, dra Bose, The Union Government 
before the High Courts of Kerala, The Jabalpur Bench of the High had taken the stand before the High 
Madhya Pradesh and Calcutta chal- Court had on Aug. 25, 1992, while Court that the Government had 
lenging conferment of prestigious admitting the petition, directed the closed the matter by withdrawing 
national awards like Bharat Ratna, Union Government not to award the title, 

Padam Vibhushan, Padma Bhushan these titles till further orders. recalled that the na~ 

and Padma Shri by the President on Another petition was filed before (ion's highest honour had been con- 
the occasion of Republic Day. the Kerala High Court, but it did not f Prr ~d nn Nrtaii hv the V P Sinoh 
With this, legal hurdles in confer- grant a stay. Government, but it was immediate- 

ring these Republic Day awards. Even though the High Court had j y rejected by most members of his 
which have been embroiled in htiga- vacated the stay on Jan. 20, 1993 on family, 
tion for the past two years, have an application moved by the Union 
i been removed. Government, the matter was not The Union Government held that 

A three-judge bench comprising pursued and it was decided to with- “keeping in view some of the public 
y Chief Justice M. N. Venkatacha- hold the announcement of 1993 read ions and criticisms and to avoid 
Hah, Justice S. R. Pandian and Jus- national awards. Subsequently, in unnecessary controversy, the Gov- 
tice $. Mohan passed the order on September 1993, the Government eminent decided notwithstanding 
two transfer applications and one moved the Supreme Court for trans- the earlier announcement not to 
special leave petition moved by the fer of the cases pending before the take any further action in the matter 
Union Government cha 11 engine the Madhya Pradesh and Kerala High and to treat the matter as closed, 1 ' 
proceedings before the three High Courts to the apex court. The court today issued notices in 

Courts in the matter. The court had on Jan. 11 stayed this regard. 
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Civilian honours: S.C. stays 
proceedings in High Courts 

From Our Legal Correspondent 

NEW DELHI, Jan. 17. 

The Supreme Court by its interim orders today stayed further proceed- 
ings in the petitions pending before the High Courts of Madhya Pradesh 1 
(Indore Bench) and Kerala on the issue of conferment of civilian honours 
like Bharat Ratna \ Padma Vibhushan', Padma Bhushan 1 and 'Padma 
Sri . 

The Bench gave the orders while issuing notice to the respondents 
(petitioners before the High Courts of Madhya Pradesh and Kerala) on a 
petition from the Union of India seeking transfer of these petitions to the 
Ape* Court from the High Courts. 

A mam plea in the writ petitions before the High Courts was that the 
conferment of these honours' was violative of Article 16 of the Constitu- 
tion. 

The Chief Justice, Mr M. N. Venkatachaliah, Mr. Justice 5. Ratnavel 
Pandian and Mr Justice S, Mohan were on the Bench 
j The Bench also issued notice to the respondent (petitioner before the 
1 Calcutta High Court) on a Special Leave Petition (SLR) from the Union 
Government against the orders of the Calcutta High Courudirecting the 
Government to produce before the Court the records relating to closure 
of conferment of the award of Bharat Ratna" to Netaji Subhas Chandra 
Bose 

The Bench also stayed further proceedings in, this matter pending be* 
fore the Calcutta High Court. 

The respondent in this matter (petitioner before the Calcutta High 
Court) challenged through a writ petition the decision of the Union Gov* 
ernment (when National Front Government was in power at the Centre) to 
confer Bharat ftatna 1 posthumously on Netaji Subhas Chandra Bose 

During the course of the hearing of this writ petition, the Union Govern- 
ment submitted that it had dosed the matter by withdrawing its earlier 
decision. Thereupon, the High Court directed the Government to produce 
the relevant records before the court in connection with the hearing of 
this writ petition 

Hence the present SLP before the Apex Court from the Union Govern- 
ment. 

The Indore Bench of the Madhya Pradesh High Court which in its in- 
terim orders dated August 25, 1992 stayed the conferment of civil hon- 
ours like Bharat Ratna' etc pending disposal of the writ petition before it H , 
' had later on January 20. 1993 vacated the orders of stay' While vacating 
the stay order, the Bench observed that the authorities concerned might 
consider the embarrassment that might be caused to the recipients of the' 
honours' when there was a cloud on the constitutional validity of con-‘ 
ferment 1 of honours. 
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SC stays writs 
against civilian 
honours 


Legal Correspondent 

New Delhi 


THE SUPREME Court has taken 
upon itself the right to adjudicate 
cases relating to the confer men t 
on Indian citizens of - civilian 
honours, such as the . .Bharat 
Rama, Padma Vibushan,. Padma 
Bhushan and the Padma Shri. 

In a brief order on Monday, a 
three-judge Bench comprising 
Chief Justice MN Venkatachali- 
ah. Justice SR Pandian and Justi- 
ce S Mohan, directed that further 
proceedings related to the mat- 
ter, pending in the Kerala, Calcut- 
ta and Indore Bench of the 
Madhya Pradesh High Courts, 
would be stayed. They also issu- 
ed notices on the petition filed by 
the Union Government, seeking 
the transfer of these cases from 
die 1 ligh Courts to the Apex Court. 
.V The important question raised 
in all the writ petitions before the 
Cg*. * High Courts, is whether award - 
| y 1 I ing (he civilian honours was viola- 
jf ^ tive of Article 18 of the Consiilu- 

l Uon, which stales: M No title, not 
i ^ being a military or academic d!s- 
v*' . Unction, shall be conferred by the 
state". 

The Union Government's pcli- 
' lion also prays to the Apex Court 
i to decide yet another substantial 
J > question as to whether the Calcut- 
i i i ta High Court was right by iaw in 
^ ^ making an order for the produc- 
• Lion of the unpublished official 
i f r records relating to the affairs of 
■-M* ; the State* which contained com- 
mu meat ions by public officers in 


official confidence. 

Apparently, the Calcutta High 
Court had, in a writ petition filed 
by an advocate and a few others, 
directed the Central Government 
to produce ail necessary docu- 
ments pertaining to the announ- 
cement of the .Bharat Katna to * 1 
Nelaji Subhas Chandra Bose post- 
humously in January 1992 by the 
Narasimha Rao Government and 
thereafter, reversing its decision . 

One of the grounds cited by the 
petitioners in in the High Court, 
for challenging the declaration of 1 
the award, was that it amounted 
to a contravention of Article 18. 
They had also objected to the 
word 'posthumously' being used 
against Netaji, 

In its submissions before the 
High Court, the Union Govern- 
ment had contended that the 
award had only been announced 
and not notified, since the stage 
of notification did not arise. 

For, the Central Government 
stated, since the announcement 
had provoked adverse reactions, 
it had decided not to proceed 
further In the matter and dosed it. j 
Even the Additional Solidlor- 
Gcneral, appearing on behalf of 
the Union Government, had pray- 
ed before the Calcutta High Court 
that the writ petition should be 
dismissed in view of the matter 
having been already dosed by 
the Government, 

However, on December 6, 
1993, the High Court ordered the 
Central Government to produce 
ail the relevant documents in this 
regard on J anuary 19, ^ 
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'''SC stays HC 
proceedings on 
civilian awards 




NIiW bELHUan 17 {UNI ) — 

Tlie Supreme Court today stayed 
proceedings in writ petitions 
ponding before the high courts in 
Kerala, Madhya Pradesh a-nd 
West Bengal concerning the 
highest civilian awards of the 
Bharat Raimi. Padma Vihhu- 
shan and Padma Shrec, clearing 
the decks for Iheir conferment by 
the P resident. 

The proceedings were stayed 
by a division bench comprising 
the Chief Justice, Mr M.N, Ven- 
kataehaliah, Mr Justice SJC Pan- 
dian and Mr Justice S. Mohan 
when cases in this connection 
came up for preliminary 
hearing. 

Mr Dijan Ghose and others 
had challenged before Calcutta 
High Court the decision of the 
V.P. Singh government to confer 
posthumously the award of x 
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Decks cleared for 
awards 


United News of India 

Decks were cleared on Monday for 
the conferment by the President of 
the Bharat Ratna, Padma Vib- 
hushan and Padma Shree with the 
Supreme Court staying further 
proceedings in writ petitions pend- 
ing before the High Courts of 
Kerala, Madhya Pradesh and Cal- 
cutta in relation to the awards. 

The proceedings wcfc stayed by 
a division IxtnchconsistingofOiief 
justice M N VcnkatchaljahV Mr 
Justice $ R Pandian and Mr Justice 
S Mohan when cases in this con- 
nection came up for preliminary 
hearing. 

As regards the writ petition 
pending before Calcutta High 
Court, the Union Government had 
challenged an order of the High 
Court directing rt to produce the 
records relating to the closure of the 
decision to confer the award of 
Bharat Ratna on Netaji Subltash 
Chandra Bose posthumouslv 


giving 

Mr Dijan Otiose and others had 
challenged before Calcutta High 
Court the decision of the V P Singh 
government to confer posthu- 
mously the award of Bharat Ratna 
on Nelaji. The Union Government 
had then informed the High Court 
that it had closed the matter in this 
regard. The High Court then 
directed the Union Government to 
produce the records relating to 
closure of the matter Hence a spe- 
cial leave petition hy the Union 
Government against the interim 
order of Calcutta High Court. 

In the writ petitions pending 
before Kerala High Court and the 
Indore bench of Madhya Pradesh 
High Court, the petitioners had 
challenged the conferment of these 
titles as violative of Article 18 of 
the Constitution which prohibits 
conferment of such titles hy the 
Union Government. 
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MINISTRY OF HOME AFPAIRS 
GOVERNMENT OF INDIA 
NORTH BLOCK. NEW DELHI-110001 


DATED: 


18 - 1-1994 


Dear Shri Kundu, 

Reference my telephonic discussion with you 
this evening . 

2. SLP was filed in the Supreme Court against 
Calcutta High Court's order dated 6.12.1993 in C.O. 
No.6720(W) of 1993. SLP was heard on 14.1.1994 by 
a Division Bench presided over by the Chief Justice 
of India. Supreme Court granted interim stay of 
Calcutta High Court's order dated 6.12.1993, and 
also ordered that the matter be listed on 17.1.1994 
along with T.P.(C) Nos. 811-12 of 1993. Matter was 
accordingly heard again yesterday. Supreme Court 
was pleased to stay all further proceedings in the 
Calcutta High Court in the matter. Copy of the Supreme 
Court's order dated 14.1.1994 is enclosed. Copy 
of the Supreme Court's order passed yesterday (17.1.94) 
will be sent to you as soon^it is available from 
the Court Master. 

3. In view of the above mentioned developments, 
please appear along with Shri R.N. Das in High Court 
to-morrow and request Hon'ble Court to delete this 
matter from to-morrow's Cause List. Shri Das has 
already been informed of the position over the telephone. 
You may also inform him and show him this letter. 

With regards. 


Yours sincerely, 

( V .P i — Bffatia ) 


Shri S.K. Kundu, 

Senior Government Advocate, 

Ministry of Law & Justice, 

Department of Legal Affairs, 

4, K.S. Roy Road, 

Branch Secretariat, Calcutta-700001. 
FAX NO. 033 2485215. 
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SUPREME COURT OF INDIA 

RECORD OF PROCEEDINGS 



Petition(s) for Special Leave to Appeal (Civil/Clt) No. (s) 628/94 


(From the judgment and order dated (>• 1 2. 93 

Calcutta in C.O. No. 6720 (W) of 1993) 

Union of India & Ors. 


of the High Court of 
Petitioner (s) 


; ; s< \'V i’-. 


Versus 


Bijan Ghosh & Ors. 

' (With App* fbr stay) 


Respondent (s) 


Date : 14.1.94 This/these petition (s) was/wero called on for hearing today. 

CORAM: Hon* ble the Chief Justice 

Hon’ble Mr. Justice S Mohan 
Hon'ble fir. Justice A S Anaod 
Hon'ble Mr. Justice 


i ■ 


For the petitioner (s) 


Mr* Altaf Ahmad, ASG, 

Mr. Kailash Vasdev, Adv. 

Mr. P. Parmeswaran, Ariv. 

Mr. C. Badri Nath Bahu, Adv. 


For the respondent (s) 


■"ft 


"A | 


UPON hearing counsel the Court made the following 
O R D EB 

Upon motion the matter is taken on board. 

* - . - * ? k '■*? * I r~ V 

Issue notice. 

Interim stay of the impugned order. 

List this matter on Monday along with 
T.P.(C) Nos. 811-12 of 1993- 


( Dine sh Kumar) 
Court Master 
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Court Master 
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V.P. BHATIA, 

UNDER SECRETARY (PUB. & VIG.), 
FAX NO. 011-3015750. 


D.O. No. 1/27/ 91-Public. 


*TTCcT*K+K 
55tpf, ^ 

MINISTRY OF HOME AFFAIRS 
GOVERNMENT OF INDIA 
NORTH BLOCK. NEW DELHI-110001 


Dated:21. 1.1994. 


Dear Shri Kundu , 


Please refer to your Fax Message No . 1 5 /B / Home / 93 dated 
20th January , 1994 , regarding C.O. No . 6 72 0 (W) / 9 3 - Bijan Ghosh 
versus Union of India & Others in the High Court at Calcutta. 


2. As per your message, the outcome of the hearing that 

took place on 19.1.1994 is that the Hon'ble Court was pleased 
to adjourn the matter till 24th January, 1994 for production 
of the order dated 17th January , 1 994 , passed by the Hon'ble 
of India on the SLP filed by the Union of India 
with the above mentioned case. Accordingly, 
you a certified copy of the order dated 17th 
passed on T.P.(C) 811-812/93 with SLP(C) No. 628 
three Member Bench presided over by the Chief 


Supreme Court 
in connection 
I am sending 
January , 1994 , 
of 1994 by a 


Justice of India. 


3. It is requested that necessary follow up action by 

way of production of this order in the Hon'ble High Court, 
Calcutta, is taken on 24th January , 1 994 . It will also be 
appreciated if Shri R.N. Das, Senior Panel Counsel is also 
informed about the contents of the order and the requirement 
of the production of this order in the Hon'ble High Court , 
Calcutta on 24th January , 1 9 9 4 . 


4. I shall be grateful if the action taken in the matter 
alongwith the order of the Hon'ble Court thereon is comunicated 
to me at your earliest convenience. 


With regards. 


Yours sincerely, 


Shri S .K. Kundu , 

Senior Government Advocate , 
Branch Secretariat, Calcutta, 
Ministry of Law, Justice & Co. 
Deptt. of Legal Affairs, 

4, K.S. Roy Road, 

Calcutta-700001. 

FAX No. 033-2485215. 


(V.P. Bhatia) 


Affairs 


Copy to Shri S. Guptoo, Senior Central Govt. Advocate, M/o 
Law & Justice, Deptt. of Legal Affairs, Branch Secretariat, 
4, K.S. Road, Calcutta-1, for information. 
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(V.P. bhatia) 

Under Secretary to the Govt, of Indi 


PRIME MINISTER’S OFFICE 
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NEW DELHI - II00I1 
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Sub : Constitutional validity of Bbarat Ratna 
and Padma Awards 



As discussed on telephone by Shri N.K. Sinha, 
Joint Secretary. PMO, a copy of the order passed by the 
Supreme Court on 17th January, 1994 in the matter 
mentioned above may kindly be sent to this Office 
urgent 1 y , 


/(S. C, AGRAWAL) 


Director 


MHA (Shri M.V. Iyer, JSIAJ) 

PMO U . 0 . No . Mc/ptVjfthti dated 20.1.1994 
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IN THE SUPREME COURT OF INDIA 

(Jurisdiction Under Article 139A of the Constitution 

of India) 


TRANSFER PETITION No* 


of 1994 





M_._THE MATTER _QF t 

Union of India, Rep* by the 
Secretary, Ministry of Home Affairs, 


New Delhi 


PETITIONER 


VERSUS 


Bijan Ghosh, Advocate 

S/e Shrl Benoy Krishna Ghosh 

B- 17 2, B*B .College, 

Howrah-3* 


V 


Shri Amiya Nath Bose, 

S/o Shri Sarat Bose 

236/ 4A Netaji Subash Chandra Bose Road, 
Calcutta-700 040* 



Shri Sunil Krishna Gupta 
S/o Late Shri Tripura 
Krishna Gupta 
38 Vidyasagar Street, 
Calcutta-700 009* 


Dr.Su santa Kumar Mitra 
S/o Late Shri Niimony Mi tra 
25- A Bag Bazar Street, 
Calcutta-700 006. 


Prof .Samar Guha 
S/o Late Shri Binode 
Kumar Guha 
8/2 Central Park 
Cal cut tar-700 032* 


Re span dents. 


centd..»2 


f ^ 

. fi ' 


* 





■ *■» 





The Hoa*ble Chief Justice of India 
and His companion Justices of the 
Hen'ble supreme Court of India* 

The humble petition of the 
petitiener abeve named 

MOST RESPECTFULLY SHSWEIH 1 

1) That this Is a pet! then under Article 130-A 

#f the Censtltutien ef India seeking transfer of 

MM 

the writ petitien filed by the respondents In the 
High ceurt of Judicature at Calcutta being 
C*Q.(W) No *67 2C/93* 


2) That the respondent ne*l filed writ petitien 
In the High ceurt ef Judicature at Calcutta 
questioning the intention of the Government of 
India to decorate late Shxl Subha Chandra Bose 
with BHAHAT RATNA as being opposed to Article 18 
and also on other grounds* A true copy of the 
said writ petition is hereto annexed and Hied 
as Annexure-I* 


3) That the said writ petition was admitted 
and the matter is pending consideration before 
the High court of Judicature at Calcutta* 

4) That subsequently, the petitioner herein 


centd**»3 


also filed Affidavit cen testing the writ 
petition* A true copy #f the said Affidavit 
is herete annexed and marked as Annexure-II* 


5) That #n behalf ef the petitioner, the 

& 

Secretary te the Gevemment ef India in the 

M N * 

Itepastsasnt ef Heme Affairs Shri jf-il* Vehra 

filed an affidavit claiming privilege under 
Articles 123 and 124 ef the Evidence Act 
readvi th Article 74(2) ef the Constitution ef 
India *n 28th September, 1993 as the ^igh ceurt 
had directed the petitioners* te preduce the 
entire recerds pertaining te the declaration 
•f the Awards fi-*}** 




6) That en 6-12-1993; the appllcatlen 

Ct it torU- fitAibirrt by J-enlr **».f 

fer amendment^ was all# wed subject te the 
objections that may be taken at the time #f 
final hearing regarding the amendment wherein 
fresh prayers were made in the writ petition 
and the High 6ourt had directed that ceunter- 
affl davit dealing with the all-egation s made 

9 L. 1^4 

in the amended petition may be filed by 8/ 1/1994 
and any reply te the counter- affidavit may be 
filed by 18-1- 1994. The 6eurt also directed 
that the matter may be listed on 19. 1*1994* 


centd*»*4 


7) That during the said hearing* it was 
Braught ta the netice ef the High diaurt that the 

dedstan regarding the canferredment af Bharat * 

>> 

Hatna an Netaji Subha aifi Chandra Base pastjumausly 
stands n#w clased and that the cause ef actien 
far the writ petitian dees net exist* That tine 
€aurt,hawever, directed the learned Additienal 
Salicitdr General vha appeared an Behalf ef 
Khe Gavemnent af India ta p reduce/ decisien 
taken and as ta haw the sane has Been clased 
and it alse directed that necessary files ta 
Be preduced an 19*1*1994 subject ta the cl sins 
already aade By the re span dents i*e* the petitiene 
herein* 

8) That as against the sri. d arder dated 

6th December, 1993 af the High ceurt at Calcutta, 
the petltianer herein filed Special Leave Petitian 
(Civil) Ha* 6^8 /94 

9* That this Han'Ble Saurt issued netlees ^ 

interim stay, ta-4he -interim 
r^dar-af : the- HighTsaurt* 

10* That the petltianer herein has alsa filed 
Tansfer Petitian nas.9eaBdg}ll-12 af 1993 -Unian 


cantd**** 5 






\ 'A 

in 1 
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af India Vs* S*F*Anand and aster's*. The said. 

p. 

transfer jpetitians seekiftg withdrawal af the 

-- — ^ (9f*~ " 

arlgln*! writ petit! an na*2110(A )£Balali Kaghayan 
Vs* Uni an af Indiajf (pending In the High caurt af 
Kerala at Emakulai»)and Mi sc *petiti an na • 140QfGpa V 
S*P*Anand Vs Unlan af India, -j?e ^pending in the 
High caurt af Madhya Pradesh at Jabalpur Bench 
at In dear}* The said writ petltlan &1 sa raised 
the que stian regarding the paver af the Government 
af India ta award arder/af declarati an like 


Bharat Katana* etc* In view af Article 18 Cl) 
af the COnstitutian af India*. 




11. 


/V ti-% y Iftlj 

That the saids Special Leave Fetitien 


was listed alang with the transfer pe titles 
Ka 3*^atdm-1^93 an 17-1-1894* 


12* That the Han , ble caurt was infamed 

that the petitianer Is alsa filing the transfer 

/e- 

petltlan in the instant natter sa that there can k*- 
cempesite dL spa sal af the questLan in all these 
transfer petLtlans* 

13* That this Hen r ble caurt an 17-1-1994 

granted stay af all furtherjpxiacee dings befare 

£jr CtJUxfa i ' I 

the High caurt/ In CO Na *6720 00/93* to 

ij iA-vi.fi (X Y" W: Qy> *4?nYvV* **^3. {&■ 

14* It Is, therefare, subnitted4hat it 
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will be In the Interest ef justice that GO N4« 


6720{W)/93 pending befere the High ceurt at 

V- 


filcutta be transferred withdrawn ta this 


Hen'ble ceurt a» that it can be heard aleng 


Nrf-- 


with the transfer petit! an 8/ 8# 11-12/ 93* 

li#- It is submitted that na prejudice will 


, b caused ta the respan dents if the said CO 



•6720(W)/93 is transferred er withdraw 


r y \ I t jr — 

this Hen'ble caurt far further farther 


di spa s%l by this Hail* hie ceurt# 


PRAYER 


It is, there fare, prayed that this 
Hen'ble caurt may be pleased: 
a) ta transfer/ withdraw the CO Na •6?20(N V93 
pending befare the High ceurt at Calcutta 
da this Hen'ble ceurt* 


b) and pass such ether arder/arders as this 
Hen'ble caurt may deem fit and praper# 



FILED BY 


ADOT CATS* 


(ADVOCATE FOB THE PETITIONER) 


IN THE SUPREME COURT OF INDIA 


\ 

i - 


(Jurisdiction Under Article 139A of the Constitution 

of India) 

TRANSFER PETITION NO. of 1904 

IN THE M A TTER OF : 

Union of India, Rep. by the 


Secretary , 

Ministry of Home Affairs* 

New Delh i 

-PETITIONER i 

VERSUS y 

i. 

Bijan Ghosh, Advocate 

S/o Shri Benoy Krishna Ghosh 

B-172, B.E. College, 

Howrah-3. 

2. 

Shri Amiya Nath Bose, 

S/o Shri Sarat Bose, 

226/4A Netaji Subhas Chandra Bose Road, 

Calcutta-700 040 

3. 

Shri Sunil Krishna Gupta, 

S/o Late Shri Tripura 

Krishna Gupta, 

38, Vidyasagar Street, 

Calcutta-700 009. 

4. 

Dr. Susanta Kumar Mitra, 

S/o Late Shri Nilmony Mitra, 

25-A Bag Bazar Street, 

Calcutta-700 000. 

5. 

Prof, Samar Guha, 

S/o Late Shri Binode 

Kumar Guha, 

8/2, Central Park, 

Calcutta-700 032 ...RESPONDENTS 

SL.NO . 

INDEX OF PAGES 

PARTICULARS OF DOCUMENTS PAGES. 

1 . 

List of Dates 

2. 

Transfer Petition with Affidavit 1-7 

3. 

ANNEXURE-I Copy of writ petition CO No. 8-39 

/ g 3 filed by respondent No. I. 

4. 

ANNEXURE-II Copy of counter affidavit 40-48 

in reply to writ petition CO No. 6720(W)/ 

'93 filed by the petitioner. 

5. 

ANNEXURE-III Copy of Order dated 49-50 

17.1.1994 of the Hon'ble Supreme Court 
granting stay of all further proceedings 
before the High Court at Calcutta in CO 

No. 6720 (W)/ 93. 
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IN THE SUPREME COURT OF INDIA 

(Jurisdiction Under Article 139A of the Constitution 
of India) 

TRANSFER PETITION NO. of 1$94 

IN THE MATTER OF : 

Union of India, Rep. by the 
Secretary, Ministry of Home Affairs, 

New Delhi -PETITIONER 


VERSUS 

1. Bijan Ghosh, Advocate 

S/o Shri Benoy Krishna Ghosh 
B-172, B.E. College, 

Howrah-3. 

2. Shri Amiya Nath Bose, 

S/o Shri Sarat Bose, 

226/4A Netaji Subhas Chandra Bose Road, 
Calcutta-700 040 

3. Shri Sunil Krishna Gupta, 

S/o Late Shri Tripura 
Krishna Gupta, 

38, Vidyasagar Street, 

Calcutta-700 009. 

4. Dr. Susanta Kumar Mitra, 

S/o Late Shri Nilmony Mitra, 

25-A Bag Bazar Street, 

Calcutta-700 006. 

5. Prof. Samar Guha, 

S/o Late Shri Binode 
Kumar Guha, 

8/2, Central Park, 

Calcutta-700 032 ...RESPONDENTS 


To 

The Hon'ble Chief Justice of India 
and his Companion Justices of the 
Hon'ble Supreme Court of India. 
The humble petition of the 
petitioner above named 


... 2 /- 


2 




MOST RESPECTFULLY SHEWETH : 

i 

1. That this is a petition under Article 139-A of the 
Constitution of India seeking transfer of the writ petition 
filed by the respondent No. 1 in the High Court of Judicature 
at Calcutta being C.O. No. 6720(lV)/93. 

2. That the respondent No. 1 filed writ petition in the 
High Court of Judicature at Calcutta questioning the intention 

of the Government of India to decorate late Shri Subhas Chandra 
Bose with BHARAT RATNA as being opposed to Article 18 and 
also on other grounds. A true copy of the said writ petition 
is hereto annexed and filed as Annexure-I. 

3. That the said writ petition was admitted and the matter 
is pending consideration before the High Court of Judicature 
at Calcutta. 

4. That subsequently, the petitioner herein also filed 
Affidavit contesting the writ petition. A true copy of the said 
Affidavit is hereto annexed and marked as Annexure-II, 

5. That on behalf of the petitioner, the Secretary to the 
Government of India in the Ministry of Home Affairs Shri N.N. 
Vohra filed an affidavit claiming privilege under Articles 123 
and 124 of the Evidence Act readwith Article 74(2) of the 
Constitution of India on 28th September, 1993 as the High Court 
had directed the petitioner to produce the entire records 
pertaining to the declaration of the Award of Bharat Ratna 

to late Shri Subhas Chandra Bose. 

6. That on 6.12.1993, the application for amendment of 

the writ petition filed by respondent No. 1 was allowed subject 
to the objections that may be taken at the time of final hearing 


M \ r "S 

- 3 - 

3 

regarding the amendment wherein fresh prayers were made in 
the writ peition and the High Court had directed that counter- 
affidavit dealing with the allegations made in the amended 
petition may be filed by 8.1.1994 and any reply to the counter- 
affidavit may be filed by 18.1.1994. The Court also directed 
that the matter may be listed on 19.1.1994. 

7. That during the said hearing, it was brought to the k 

notice of the High Court that the decision regarding the 
conferment of Bharat Ratna on Netaji Subhas Chandra Bose 
posthumously stands now closed and that the cause of action 

for the writ petition does not exist. That the Court, however, 
directed the learned Additional Solicitor General who appeared 
on behalf of the Government of India to produce the decision 
taken and as to how the same has been closed and it also 
directed that necessary files to be produced on 19.1.1994 subject 
to the claims already made by the respondents i.e, the petitioner 
herein. 

8. That as against the said order dated 6th December, 1993 

of the High Court at Calcutta, the petitioner herein filed Special 
Leave Petition(Civil) No. 628/94 on 11.1.1994. 

9. That this Hon’ble Court issued notices in the Special 
Leave Petition on 14.1.1994 and also granted interim stay, 

10. That the petitioner herein has also filed Transfer Petition 
nos. 811-12 of 1993 - Union of India Vs. S.P. Anand and Another. 

The said Transfer Petitions seek withdrawal of the original 

writ petition no. 2110(A) of 1992 - Balajl Raghavan Vs. Union 
of India (pending in the High Court of Kerala at Ernakulam) 
and Misc. petition no. 1400 of 1992 - S.P. Anand Vs. Union 


... 4 /- 
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of India (pending in the High Court of Madhya Pradesh at 
Jabalpur Bench at Indore). The said writ petition also raises 
the question regarding the power of the Government of India 
to order award of declaration like 'Bharat Ratna' etc. in view 
of Article 18(1) of the Constitution of India. 


11. That the said Special Leave Petition No. 628 of 1994 was 
listed along with the transfer petition Nos. 811-12/93 on 17.1.1994. 

12. That the Hon'ble court was informed that the petitioner 
is also filing the transfer petition in the instant matter so 
that there can be composite disposal of the question in all 
these transfer petitions. 

13. That this Hon'ble court on 17.1,1994 granted stay of all 
further proceedings before the High Court at Calcutta in CO 

No. 6720(W}/93. The said order is hereto annexed as Annexure- 
III. 


14. It is, therefore, submitted that it will be in the interest 
of justice that CO No. 6720(W)/93 pending before the High Court 
at Calcutta be transferred and withdrawn to this Hon'ble court 
so that it can be heard along with the transfer petition Nos. 
811-12/93. 


PRAYER 

It is, therefore, prayed that this Hon'ble court may 
be pleased: 

a) to transfer/withdraw the CO No. G720(W)/93 pending before 
the High Court at Calcutta to this Hon'ble court. 

b) and pass such other order/orders as this Hon'ble court 


... 5 /- 


may deem fit and proper. 


DRAWN BY : 


FILED BY 


(B. PARTHASARATHI) 
ADVOCATE 


(ADVOCATE FOR THE PETITIONER) 


? ^ 
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IN THE SUPREME COURT OF INDIA 

(Jurisdiction Under Article 139A of the Constitution 

of India) 


TRANSFER PETITION NO. 
IN THE MATTER OF : 


of 1994 


Union of India, Rep. by the 
Secretary, Ministry of Home Affairs, 


New Delhi -.-.-.“.-.-.“.--.-.-.-.-.-.-.'.-.“.-.-.-PETITIONER 

VERSUS 

1. Bijan Ghosh, Advocate 

S/o Shri Benoy Krishna Ghosh 
B-172, B.E. College, 

Howrah-3. 



2. Shri Amiya Nath Bose, 

S/o Shri Sarat Bose, 

226/4A Netaji Subhas Chandra Bose Road, 
Calcutta-700 040 

3. Shri Sunil Krishna Gupta, 

S/o Late Shri Tripura 
Krishna Gupta, 

38, Vidyasagar Street, 

Calcutta-700 009. 

4. Dr. Susanta Kumar Mitra, 

S/o Late Shri Nilmony Mitra, 

25-A Bag Bazar Street, 

Calcutta-700 006 . 

5. Prof, Samar Guha, 

S/o Late Shri Binode 
Kumar Guha, 

8/2, Central Park, 

Calcutta-700 032 ...RESPONDENTS 


/ 


AFFIDAVIT 


I, V.P. Bhatia, Under Secretary, Ministry of Home Affairs, 
North Block, New Delhi- 110 001, do hereby solemnly affirm 
and declare as under:- 


That I have gone through the accompanying Transfer 
Petition and with reference thereto say that what is stated 
therein is true and correct on the basis of information derived 
from the record of the case. 


That the petitioner herein has not filed any other petition. 


... 71 - 


That the Annexures are true and correct copies of their 


respective originals. 


VERIFIED AT NEW DELHI: 


Dated this the 


DEPONENT 



ELUS&JlQ^ - 1 ..Calc utta. 


IN THB HIGH CCURI A£ CALCUTTA 
Constitutional Writ Jurisdiction 
( Appellate Side ) 


C*0*/C*IU No* (W) of 3.908 * 

Sublet matter relating to t 

Under Group - Head - 

Classification List* 

IaJb£_&B£te£_2£ * 

BIJnn Ghosh 

Petitioner 
-Vs- ' 

The Union of India 

4 

••tHespondent 


Atly.qsais=siBr ££Sfttd 1 

Ur* BIJnn Ghosh 

High Court f Calcutta 

Dnr Association, Hoorn No* 11, 


V 


/ M^o 


9 


vUl 

'4. 


UlsJgUflfcJLfiatotJU 




in IH1S HIGH GOOHX AX CALCUXXA 
Constitutional Writ Jurisdiction 
( Appellate Bide ) 


(; 


h l r 


X& JUS- ma tte r, oX t 
An application under Article 226 
of the Constitution of India ; 

And 

I n t he. m atter. , o f 1 
A Writ In the nature of Handamou3 j 
And 

InJiisusfttiiflt-Ht 1 

A Writ In the nature of Certlorary t 
And 

I n th e matt er pf » 

Any other writ end /or writs, order 
end/or orders, direction end /or ( 
directions j V 

And : 

1 B l 

i 

The highest Cl vl lien Award 
'Dharat Ratno* conferred upon 


i\ 

i 


r 


1' 


A 


Subhna Chandra Dose posthumously 

oj*y 

without having^ official declaration 




o / f ( c , «/ca //- 


by Government of Indiana nd/or 
admission of His death j 
And 


Conttf*..3 


10 


ft. 


<• 2 • 

A direction upon the Union of India 
to declare post-fncto the death of 
Subhss Chandra Bope l 
And 

- f > IaJt.fcJUmUe^aC * 

•Right to Know* Is an retention of 
Fundamental Rights l . 

And 

Dljan Ghosh, Advocate 
practising at High Court at Calcutta 
Son of Sri Benoy Krishna Ghosh 
B-172, B»R 'College, Hovrsh*3* 
t •••Petitioner 

-•Versus * 

The Union of India 

represented through the Chief secretary 
President of India, 

Rnstrnpntl Bhavnn, 

Hew Delhi* 1* 

•••Respondent 

To 

The Hon 1 bio A.M# that Isobar Jee, Acting Chief Justice 
And Ills Companion Justices of the said Hon'ble Court* 


The humble petition of the 
petitioner aboecnarnpd t 


f > . 
* \ 


/V^ 



<* 3 -* 

Host Hespeotfully Sheweth * • 

CK 

1. lout petitioner ls^Citixen of Indie and resides 

permanently in the address given in the cause title* He 
Is an Advocate, practising at High Court at Calcutta. 

2* The death of Bubhas Chandra Dose, the main architect 
of the Freedom of India, is still a ’unsolved mistry’* It 
was allegedly reported that Subhos Chandra Bose died at a 
plane crash on 38th August, 1B45 at Talhaku, no* called 
Taipei in Taiwan but the Ration reasonably believes that 
the actual death of Bubhas Chandra Bose was not caused in 
the reported plane crash. As a result of that different 
enquiry commissions were held to prove the Death but Findings/ 
conclusions of thenahad not been at all noceptnd by the 
Government of India as welt as the Citizens of Indie. 

Awarding a person ’Posthumously* concludes that the person 
Is dead. The notion hove every right to know about the 
jactusl Death of the Rational Hero, the couse(s) of the death, 
'if He is really dead by now. As such this application is 
made in the flnfclonnL Interest and this application be 
treated as a Fublic Interest Litigation. 

3* Ills Rxcnlency, the President of India, had th» 

Cyr-Otl-'l. 

pleasure to award ’Bharat Katna* to iJubhas Chandra Bor rt 


Con t d« . . d 


on 26th January 1892 posthumously, which concludes that 



that Subhas Chandra Dora Is dead* At the same time by 
awarding him Bharat Ratnn, the Highest Civilian honour 
posthumously, the President of India has declared tho ; 
othftf way round, that ha la deed* The Government of India 
before that had not decLnred any where that Subhas Chandra 
Bose Is dead and had not officially accepted the alleged 
report of Subhns Chandra Dose*s death on air crash on 
18th August, 1946, In Taiwan or findings of any commission • 


There Is neither any declaration from any International 


Government or Authority either that Gubhas Chandra Bose died 
oft that air crash nor In any other specific event* Without 
the specific report of death of Subhas Chandra Dope, the 
Government of India cannot and should not award him the 
highest civilian honour posthumously* 


4* To unveil the mis try of death of Subhas Chandra 


Dose, Shah Nawaz Committee was appointed by the Government 
of India to assert the facts related to the plane crash 
and/or death of Subhas Chandra Bose In the year 1966 i*e. 
after a period of eleven years from the alleged air crash 
followed by tho announcement by Tokyo Hadlo* The Government 
of India, headed by Indira Gandhi had not accepted the jc 
report of th* Shah Hnwnz Committee while setting up the 


2nd equiry commission, a one-man <Huil«exKhr9Kta Judicial 
Commission consisting of Hr* Justice Khosla, a retired 
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r 



Chlrf Justice or Panjab High Court called as Khosla 
Commission. Jh« Khosla Commission^ report wl&eh was 
submitted in June, 1074 with the findings In favour of 
alleged air Crash, had also been rejected by the Government 
of India headed by Morarji Dasal. Ihe then Prime Minister, 
Morarji T)esal, in the boksobha on September 3, 1078 
declared that with some contemporary records which had 
been available, In the light of doubts and contradiction 
and with those records the Government find it difficult 
to accept the earlier findings and conclusions of the 
Shah Nawaz Committee and that of the Khosla Commission 
and this declaration of Morarji Desai decisively proves 
beyond all doubts that the death of Sub has Chandra Bos» 
was not officially accepted and recorded by the Government 
of India and perhaps for that reasons, the Bharat Ratna 
could not be awarded posthumously to him before. Hence the 
question of declaring and/or considering a person dead, 
if he/she is unheard of 7 years, cannot be arlsed here. 
Further to that the Government of India, headed by then 
Prime Minister, Mr. Chandra Chakher, ordered for a 3rd 
Enquiry Commission to unearth the ■unsolved rotstry* of 
Subhas Chandra Bose's death, but the official order has 
) not yet been carried out for some administrative reasons. 

6. Subhas Chandra Dose was conferred the title 

■Netajl*. Ghnndhljl said about him " Subhas is the 


Cont fl * # m G 


A. 




patriot of Patriots, the prince of Patriots". The pf’opl*' 
of India have profound regard In Him. Ho nlL along hod 
boon admitted ns a Rational Hero. He was the main architect 
of the freedom of India* The Countrymen have become sfcupted 
ns to what propelled the Government of India to confer the 
award to him* Award Is a recognition conferred to a person 
for hlo achievement, contribution and success In any field* 

An award makes a man glorified, levels a mark of recognition 
on him and ns such every pWsid has It's congenltnl limita- 
tion* Hut when a personality Is higher mid greater than any 
award, conferring the award to that person becomes ridicu- 
lous. It becomes an act of carelessness to limit that person 
ranking with others who had already been awarded and who 
would b© awarded In future* Sometimes conferring award to 
a person becomes an Insult to him, instead of pn honour 
to him* That Is why we also find that some persons under 
some unwanted * situation or In some derogatory circumstances 
reject such honour or do not receive such award# Ward 
is made to account and recognise the success/contributlon/ 
achievement of a man. Has the Government of India now able 
to measure and success the Ills contributions to the freedom 
struggle of India and was his success subject to recognition 

/co i* r i tty , 

by the Government of Indln^* Conferring the award Bharat 
Hatnn cannot be a *prlzn-glvlng ceremoney** Reward of th« 
patriot was the freedom of Ills mother land, It cannot be 
a functional honour* 
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bo 

G« An Award, whatever may,, the honour status o.f 

that, may not nlwnys bo a reward to ft personality* 

It could rldicuLe and rebuk® him* It may degenerate, 

I P 

debase and defame him. 



It may bo derogatory to the per non who In awarded 
If he la much more greeter thnn the award Itself* A 
personality like him should not be ranked, with other 
recelpients of Bharat Rntna by confering / the award, may 
It be the highest civilian award* hot necesnarlly an 
award would always make the recelpient glorified* 
sometimes it Just damage the purpose itself when it 
' turns to a humiliation on the part of the recipient# 


7* After a span of about 45 yearn whet promoted the 

Government of India to recognise His success* to fathom 
his achievements, to reward Hts contribution to admire 
His sacrifice* The decision and act of Government of 
India ore really ridiculous and have got no rational basis* 
Virtually he has been punished by this award* It is not a 
regard but n sheer disregard to him. The persons, who had 
been conferred with Bharat Rntnft before Him are ebxwmnJtegle 
chromo logically Rndha K.rlshnnn, C* RaJagopalech*’,ry * Dr* G*V* 
Raman, Or* Bhagaban Bar, H* Bish^shwarryya* JnharlaL Nehro, 
Oobindnllav Fanth* D»K.KnrVe, Bidhnn Chandra Roy, Fururhottam 
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Dos Inndon, Dr* Rajpndrn Prnshnd, Dr. Rajendra Froshnd, 

Dr* Jaklr Hushen, P. V* Kane, Ralbahndur shastrl, Indira 

K*Knmraj , 

Gandhi | V . V* Girl, Kx/xx I! other Terlsa, Binoba Bhnve, 

Khan Abdul Gaff or Khan, li.G. Ramchandran, B*R* Amb editor , 
Relson Mandela, Morarjl Desal, Rajiv Gandhi, BalLav 13hni 
Patel respectively. It cannot be said that ail of them 
were superior to Him or His contributions were less worthy 

than anybody's amongst the foregoing names* It Is also a . 

/ 

question to the people that what makes awarding Him Bharat 
Rntna along with M*A«K*Aznd on the same day. fh°y were not 
.jc at all equal in rank as far the freedom movement of India 
was concerned* After Him, till date, J.R.D. Tata and 
Satyajit Ray have been conferred Bharat Rntna. Should the 
Government of India rank Subha a Chandra Rose with all these 
persons or with alL such persons who would be awarded 

1 

Bharat R*nxl* Ratna in future. 

8. There Was a total no>>app 11 cation of mind on the 

part of the Government of India In conferring Him Bharat 
Ratna. It wag totally an mechanical approach In awarding 
Him. The Government of India should have meticulously 
considered whether It would b A a regard of disregard In 
awarding Him Bharat Ratna after <113 years of Independence 
and that too after awarding the same to n lot of persona. 
Had he b«en the first recei pleat of this award, stilt It 
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would tee the public reaction thnt awarding Him fs nn 
Attempt to limit Him, His success, contribution end 
attainments. The Government of India should have judge 
the mot tor carefully, not mechanicalLy end superficially t 
the pub 11 o sentiments, eruptions end feelings should hnve 
been taken Into account before conferring Him any award. 
Without having wiy attempt afresh to know about the mlsfcry 
of HI s Oesth, without having any regard to the honour the 
people have for Bubhns Ghendrn Dose, the Government of 
India awarded Him and that tob posthumously mid the award 
will oh had been conferred by this time to a number of persons, 
who cannot be ranked with him by any way. Hie Government 
I of India Use no right and authority to insult a Hnttonnl 
liter o; to defame and disregard o mnn who was the inn.ln 
architect of the freedom of India, to hurt the feelings, 
sentiments end nrlmtHi admiration of the people of Indie, 
to dishonour and hum.ll Into n personality by just attaching 
n mark of award whereas the award is mo ant for other persons 
who needs statutory recognition and honour* Ihe Government 
of India should reconsider the decision of conferring Him 
Bharat Ua tna and there Is no lota of doubt about it that 
It Woo Id be a mark of true respect and honour to Him If 
He is not leveled with any award. The declaration of eon- 

t’ — ^ 

X erring Bhaint nnfcna to Him should be wlthdr^w<Ht/r»cntU.t J 
as ft mark of true respect and honour to Him. 
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Your petitioner craves leave to submit the 
account of public sentiment and feelings on reported in 
press against Sever^tm^';! this d eels l on ip'jf 1 , 

Further to thnt them was no disclosure ©C the 
material facts on the basis whereof the Government of 
India has chosen to describe the sward as posthumous* 

For some obvious reasons the reports and findings of 
Shah New ftp. Committee and Khostn Commission were declared 
not decisive* An importent dignitory in hts speech on the 
oecnsaion of installation of Sub has Chandra hose's pro trait 
In the Central hall of the parliament In sometime 3977 
contained on indications about the uncertainty of his 
having died in the meantime* rather wishing his home- 
coming even for a day* 


9* Subhna Chandra hose left his house at Calcutta on 

| 17* 1*1943, evading house arrest, reached Japan in May 3943, 
on-rout© Afganlsthnn, .Soviet Husria, Germany, Madagascar and 
Sumatra* 

30* Japan officially surrendered on 3Gth August 394G. 

After the fall of Japan in August, 3940, since it was not 
ga X© for hirwto stay in any part of Mast Asia, h" left for 
nn asylum, in all probability thnt was the then Soviet Hussln, 
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It Ip not just n sentimental belief or m^rn juncture 
but there nr© enough elf cunstnntlnL evidence, documentary 
reports and other pujcUnary testimonials to nrt? n pt this 
conclusion* It Is believed thnt flubhas Chnndrn Hose 
successfully managed to enter the then Soviet nussinn 
territory vis Hnnturifi under the cmnouf leg" of the report 
of his sir crash death on .18th August ISM 6* 

13* It is rensonnbly believed thnt Subha s Oh entire 
Done went to the them {Soviet liussin end wanted to come 
back to Indin sometime In 3 94 5-4 G, but subsequently, 
somehow it wns managed nt any Level end he wns kept 
in the then Soviet Russia against his will end for some 
reasons or others * he wns not rill, owed to come to Indin* 

Pr opell^d by this strong impression nil the persons who 
took the matter of Gubhas Chnndrn Bose's death mirtery 
In the notional interest, slL along wrote the authorities 
concerned of the then Soviet Hues in even to the new born 
Russia to reveal nil the facts end truths minted to death 
mlstry of Subhns Chandra Bose* But till date, no such 
Information has been received by the people of India* 

It is needless to mention that Dublin a Chandra Bono was 
never declared a ’Inr Criminal* 

32« It wen elong doubted that the alleged piano 

crash wag a cnmouflngo of the report under which 
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Subhap Chandra Pose loft F.nst Asia and took shelter In 

MVS 

any port of the world and the Logical. conclusion Is the 
then Soviet nussla, which nLL along wan vary friendly to 
Subhns Chandra Pose mid U*> had a profound £"lth In the 
Fhylorophy of Socialism. ALL along, different Indians, In 
representative capacity aa weLL as In individual capacity 
wrote to the then Soviet husstnn authorities that Subhap 
Chandra l3osc v/ns in the then Soviet Uussln and should be 
handed over to th« Indian Government* !!r* Saner Guha, an 
a leader of Urn Socialist Party of the lok Snbha 
met I reznav at Uastrnpnti Uhavan vlimi th^ later visited 
\ India and presented n thiee-pago memorandum on 8?*] 1*3073 
vlth o request that Moscow should reveal, nil fell" facts about 
Him* In which It was outlined the reasons categorically why 
Indian believe that Gubhag Chandra Dos^ wan given shelter 
by Stalin after escaped from Saibherla on 83.t3.d5* Put no 
reply was received either from Delhi or fro;, 1 , Moscow, neither 

^ the request was turned down in writing. Th' 1 same request 

\ 

was mad* to Ur. Gorbachev after he cam* to pov^r which too 
w^nt un- answered. 

33. Freedom and R Period ney me the two things which 
are comp il mental y to each other and one can not es 1st 
without the other, freedom In all pervading. It Includes 
the freed om of information. In n Democratic country like 
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India | where freedom of thr ought and expression or© 
guaranteed as fundamental rights* which concludes well 

J * 

that freedom of information is aLeo within the meaning 



of fun elemental rights because the resource of 


and expression are information and knowledge* K free and 

f * 

democratic State ca/mot afford to ignore the freedom of 
information to Her citizens* specially which Is a question 
of National Interest* moi© preciously relatLng to the 
death of a national Hero, the main architect of the 
freedom of Indie* Freedom* In Its 1 true spirit Is guar anted 
1 in the Constitution as Fundamental night and as such 
'Freedom of Information' should also be honoured as 
Fundamental night* The promises of unconditional Freedom 
In true sense are piling up but the day of fulfilment Is 
no where in sight* 

14# It would be social injustice if the people ere 
deprived of 'Bight to know'* It cannot bo cold that social 
Justice has been done If there Is no right to know* no 
freedom of Information* especially which is ;? province 


cX fS) rv?'//f $ 



t 


15* The right to know should be treated with paramount 

importance and of fundamental hearing In n democratic 

4 *1 

Republic* Right to know Is as fundamental pa Right to life. 


i 
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the constitution of Indio hod boon contemplated in it's 
preamble- i 

t 

J us tiae- social, economical rind political. The 

Justice cannot be ensured without proper freedom of 

Inf or mot ion mid right to know. Every citizen has every 

right to know everything save and except the exclusive 

defend* matters which is the jrazsvfts* province of security 

of State* Furnl siring information with rrgsrd to ‘right 

to know* is required for the due discharge of t(K* duties 

on the part of the Government even if i it is required to 

obtain from any part of the world. \ democratic Republic 

State cannot promote n tipi cal kind of , mcnt'*l-sl"vary 1 

to her people by adopting the prnctice of furnishing edited 

information* If there is.no subject! n in free India, if 

there is no master alnve relation between the Government 

and people in n Republic State, then the people have every 

right to know. In a Republic, by definition a Government 

is made by the people, of the people, for the people and 

nr such if the people are not guaranteed of th^ir right 

v< %. 

to knew then by the definition Itself the Government does not 
remain Democratic Republic* 

1G. The Government of India in Janata Fronts Ministry 

admitted that right to know the truth is with the p*rvi ft v 

€ 

of fundamental right but that remains n^rr n theor.lt leal 
declaration. 
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17* A raen or Subha s Chandra Bosc f n stature and 

l 1 

Importance, glamour and glory, struggle and success 
should not be declared de-^d In the camouflage of awarding 
posthumously* Vert unity Government is thus striving to 
conclude sll further enquiry commissi on ( f) which could 
Unearth the truth related to his death or his unwilling 

o 

detention In any country where he took political ^sylnra* 


18* The Government of India did not care to honour 
the freedom of Inf or nation to her citizens. British 
Government pub LI shed the documents related to ' Transfer - 
of-powrr 1942-47' In 1075 revealing many a documents 
relating to freedom struggle of Indie but the Government 
of India remained IdLe and Indifferent about the documents! 
deeds published In the said 1 Transfer -of -power *• India 
should have^asked British Government about clarification 
and relation of some documental records and remarks and 
for unearthing more facts and the truths related to the 

t 

freedom struggle of India and her political personalities 

r . 

for a review afresh* 


India attained 'freedom' by way of Trnnsfer-of- 
Power* The Government of Britain Transferred the Power to 
Government of India, conditionally, inter all n, that the 
all Documents of 'Ti ansfer-of-Power 1 would th^ released 
ost before 1899, i*e. after DO years from the enactment cf 
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the Constitutional Law of India. In n civilised world, 

a 

for on independent cojntry this is unthinkable and unheard 
of. 

Even after the breaking of the Soviet Russia, the 

f 

Government of India did not take any attempt to know about 
the. 1 unsolved ml s try 1 which Is haunting the country for 
shout half a century, whereas all the time alL the doubts 
were hurbered about fluhhas Chandra Bose's stay at the then r 

l' , il 

Soviet Russia. The state archleves of the then Soviet 
Russia's intelligence service, commonly known as R.O.B., 
which wn 3 also very much right and resourceful on intPriwitBim; 
International secrete information, is now accessible to 
all but the Cover nment of India did/take any attempt to \ 

investigate^ soar ch out information over whore about India's J 

■i 

freedom strugged or her men, specially of Bubhns Chandra 
Bose. 

' ! 

i ' ' 

' : i 

In a question of national Importance, the :3tst« 

can not ignore her responsibility by deliberately taming 
her fnct bn cl; to the nines of Information. 

p 

. I 

1 r 

19. That no application la pending before this Hon'bla! ; 
Court or any other Court for the pane pelf cause of action* 


s 

x 
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20. Being aggrieved by and diGsnticf led with the 

i 

mechanical decision and tote!, non- application of mind 
on the part of Government of Indin with regard to 
conferring Bhnrnt Hatnn to Subhas Chandra Bone end that 
too posthumously without having nny off lei nl declaration 
of the death of Sub has Chandra Bose, your petitioner 
begs to move this application under the Constitutional 
Writ Jurisdiction amongst the oth^r followings * 

: 

SPOU H p G 

, 

f 

For that the Government of India has never 
admitted and declared that Subha 5 Chandra J3os<s , 

I 

is dead mid without having such official declaration ^ 

and/or admission, the Government of India can not J 

I; 

award him posthumously* j 




II. For that the uachanlcnl approach and non- application ( 
of mind on the pnrt of Government of India* have \ 

prejudiced the. profound feelings and ndmirntlon 
of the people throughout the country for Gubhns 
Chandra Bor* and Government of India should 

1 , I 

withdtaw/j ecall the award conferred to th^a as a 
mark of tx ue- honour to Him. 


i 


i 
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?,6 

For that the Government of India should not have 
r milt Him with others reaeiplents of Dharnt Rfitm, 
should not have Unit Him by awarding Him bhnmt 
Ratna, may It ba the highest civilian award* 

i 

: ■ , s 

For that the Government of India should not have 
awarded filar 1 1- bar at Ratna, ns ills Achievements were 
much more glorious and megnif lclent than any award* 


For that a statutory and functional recognition by 
way of conferring IUm on pward has virtually } 

dishonoured Him and ns such the Government of Indin 
should re- consider tho matter d^-novo nnd till such \ 
afresh decision the sword should not be handed over 

t' 

to anybody on His behalf* n - 

\ 

r 

j! 

For that Ills contribution and seer If ice, success 
and achievements, struggle and patriotism could r 

not be matched with or ranked by any pwnl’d, may j 

it bo the highest clvilion honour, Bharat Ratna* 

For that before conferring Him the award the 
Government of India ought to have consider these 
aspects whether the nwnrd itself would reward or 
ridicule Him, would honour or dishonour and defame 
Him, would noriglntp or deprisiate Him since every 

: h 

nwsrd has it*s congenial limitations and ns such J 

> 

award is not m^rmt for every body* 
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VIII* For thnt Dharat Hatna is the highest civilian 
award given from the office of President and 

Subhas Chandra Dose was the main architect of the 

< , > 

Freedom of India and as sueh* such an erroneous 
and unconstitutional functioning on the part of 
the Government of India cannot be appreciated* 


! I 


IX* For that the Government of India should have 

. ■ ► i' 

declared first that Subhas Chandra Dose is dead* 

I 

the declaration being substantiated by documents 
and evidences beyond doubts* before awarding him 
posthumously* 


f 

f i 


1 t 


J 


X* For that the Government cannot take the plea that 

he is dead in the eye of law os ho is unheard of 

\ 

more than 7 year a from the date of his alleged 
report of death* i*e* from 13th August * 1945* 
since the Government of India did not admit even 
in 1978 that Subhas Chandra Dose is dead and 
subsequently ordered for another enquiry commission. 

\ I . 

XI* For that without having any endeavour to get the 

i 

true and real facts about the death of Subhas 
Chnndra Dose after the changed International 
political circumstancea which has become conducive 
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to reveal the facts, the Government of Indie should 

not declare him dead by awarding him Just posthumously 

XIX. 

For that by conferring the award* Bharat natna, 

posthumously to Subhas Chandra Dose Is otherwise 

illegal official declaration of deoth of Subhas 

Chandra Bose, which la not at all permissible under 

the law. 

1 

XIII. 

A 

l 

For that the Government of India took the 

camouflage of awarding Subhas Chandra Bose 

posthumously to put an end to the Enquiry (s) 

which is yet to be concluded satisfactorily to 

unveil the truth relating to the alleged report 

of death of Subhas Chandra Cose. 

/ 

xiv. 

For that conferring the award, Bharat Katna, 

posthumously to Subhas Chandra Cose is an 

unprecedented case of conviction without trial 

and as such the said award should be withheld 

unless and until! His death is conclusively 


proved and officially decimrod. 

XV. 

For that the Government of India has n«ver admitted 

the death of Subhas Chandra Bose after the reports 


t 


l 
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of Shah Nawaz Committee and Khosla Commission 
£ and the Government of India headed by Chandra- 

sekhar ordered for another enquiry commission to 
be concluded on the unsolved mlstry of death of 

! 

Subhas Chandra hose and without having the 
conclusive report of the sold 3rd commission, thus 
1 ordered, the Government of India cannot declare a 

person 'dead' by awarding him posthumously* 

: * 

XVI* For that citizen of India had the freedom of 

Information and the Government of India cannot 

* 

afford to neglect the responsibilities and liabili- 
ties of furnishing the information, specially which 

la Involved in the Rational Importance* I 

l 1 

, I i 

* 

XVII* For that the Government of India cannot sit idle 

I 

In not Investigating the 'unsolved mlstry' relating 
to the death of Subhas Chandra Cose whereas he was 
the main architect of the Freedom of India* 


XVIII* For that this application Is made In the National 

Interest and keeping pace with the Jlatlonni feeLtngs 
and sentiments which ail Indians still retain about j 
Subhas Chandra Bose* 
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XIX. For that before declaring him off 1 cl ally dead In 
the camouflage of awarding him posthumously* the 

Government of India should strive to find out In 

■ , 

every quarter of the World whether Subhas Chandra 
Dose Is dead or not^lf dead*-when he died, how 
h© died, where he died and what * happened to 
th© dead body* 

XX. For that th© Government of India cannot declare a 
person dead without being satisfied substantially, 
evidentially and documentarily about the death 

and cannot declare a person dead by way of awarding 
him posthumously and as such, the award should be 
withhold until and unless th© death Is offlclaly 
declared by the. Government of India* 

XXI* For that the Government of India .d*r an 

i 

explanation and obligation to Her people, being 

i 

a Republic Country, to speak out the truth on 
the basis of record and evidence and the same 

4 

can not be circumvented by making a posthumous 
award* 

■ji 

XXII. For that it Is reasonably believed that nubhn? 

Chandra Dose left forth© then Soviet Union imder 

the cemuoftage of the report of the plnne crash end 

> 
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spent the rest of his life over there, may b© 
against his pleasure and the Government of India 
awarded him posthumously on January 2G, 1992 without 
having any enquiry officially in the political 
3tate Intellgonae Archives or tho then Soviet 
Union which Is now easy accessible to all after 
the breaking of Soviet Union In December 25, 1991* 

XXIII* For that before declaring Him dead the Government 
of India should order for n commission to be 
constituted by a 5 highly technically efficient 
men for fishing out with all sincerity the 
Information from ell possible corners o/( the 
dlobe which is also very easy available now In 
the charged International Political situation* 

XXIV# For that since the award has been once conferred 
to Kim posthumously, the Government of India can 
not afford to stir Ink in discharging lt*s responsl* 
billtles and can not evade lt f s obligations to find 
out and establish the truth beyond all doubts about 
the said ■mistry' even If, the awnrd Bharat Rntna 
is subsequently withdrawn ns a mark of true respect 
to JJubhas Chandra Bose* 



/ 

/ 
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21# Your petitioner submits that since the people of 
India have not admitted and accepted the conferring of 
Bharat Ratna fcb Subhas Chandra Bose no n mark of Honour 
and Recognition t)o Him, and as such through out the 
country, Irrespective of political faith and belief, the 
people have crltlsled this decision end declaration of 
Government of India and demanded withdrawal nnd/or 
cancellation of this award conferred the Him* The question 
of conferring Bharat Katna to Subhas Chandra Bose Was 
raised In the floor of V.B. Legislative Assembly end 
the entire Assembly, without any reservation, conveyed 
the xrg request to the President of India, who was then 
In Calcutta, to cancel the Award# A citizen^ convention 
was held on 22nd February, 1092, at Calcutta University 
centenary Hall to demand Immediate wlthdrawl of the said 
posthumous award# Neither from His family nor anybody from 
Government of West Bengal went to receive the award on 
His behalf on 28th Hatch, 1092 at Rastrapatl Bhovan, on 
the oceasslon of Bharat Ratna award giving carlmony or 
thereafter# Ihe Authority has decided to handover the 
award to Ills family on his behalf on the second oceasslon, 
held on Gth April, 1992, at Haetrnpntl Bhnvan finding no 
other alternative to such situation# But none accepted 

j 

the award on His behalf* !he authority concerned must 
re-conslder the decision of conferring Him Bharat Ratna 
and to withdraw the same as a special case# 
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22. Yovir petitioner further submits that the fundamental 
responsibility of Government of Indin to make a full end 
fpithfull fliselosur** of *»ll the facts and records* The 
word secret, specially in political arlna, Is a relative 
factor. Nothing couid bo secret for infinite time span. 

'Xhe Secret FiLeg/boeuments of Government of India of i960 
is no more of that see secrecy ns on today# With the passing 
of time the necessity of seorefey is forfited in Itself* 

If any thing is kept secret perpltunlly, then it becomng 
conclusive that the natter is mode secret purposively* 

Award or no award, even the searoh of n missing citizen 
must come to an end at some stnte of conclustveness# There 
is no doubt thnt' it would be much honour if His countrymen 
could know the truth and fact about His misterious dis- 
appearance and suspected detention in some foreign country 
against His witl| than to treat the award as posthumous 
- either by presumption or by suppression of facts* It is 
not known whether there exists an actual mystery or a 
mystory hns been created to hold back the truth from the 
Indian peopLe. The optnlon sustains in public ft mind in 
this respect that the most evasive and mysterious stands 
had been reported by the Government of India, at least 
till 2901. It is of no use making any enquiry in a mysterlo 
way to solve n my 3 try. fhis not an Inexplicable roystry, 
but the Government of India alone had been striving to 
make It Inexplicable. 


Con td ... 2G 


£3* Although quite In the* day the guest lor the truth 
has arisen once again In the context of the announcement 
about the posthumous award and Let us only hope that the 
guest Itself does not turn out to be posthumous or 
abortive* People have to be told In precise terms and- 

V ' - 

with fullest details If the expression "posthumously” 

\ r 1 

has any legitimate foundation* 

24* Ho demand of justice has been served upon the 
respondent, since that would be mere ornamentaL In 
maintaining the procedure* 

25* four petitioner submits that no other speedy 
and effective forum is available to him and there will be 
a total redress al of the nation wide public grivances and 
complete justice to a national question* 

20* this petition Is mod© bonafide and for the ends 
of Justice* 


Under the aforesaid facts and 
circumstances, Your petitioner 

( 

most respectfully prays that Your 
Lordships may graciously be please 
to Issue l 
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'No- 


n) ft writ In the nature of Mnndaraous 
ce.Uing upon th<* respondent authorities 
to cancel and/or withdrew and/or 
recall the award* vt^. Bharat Ratna 
which has been conferred on 3ubhss 
Chandra Bose on 2 6th January* 1902 j 
which hns not yet been hendedover 
to anybody on behalf of him as a mark 
of true and fair respect and honour 
« to p man who is beyond nny functional 

award* 

b) A writ in the nntur® of Mnndaraous 
calling upon the respondent authorities 

1 to dec tare off loin lty that Subhas Chandra 
1 Bose Is dead* since the Government has 
\ awarded him posthumously* 

c) 'l writ In the nature of Mnndnmous 

^ calling upon the respondent authorities 
i to d^clar® the details of P«nth of 
i'Ubtns Chandra Bone i#e# when th a 
; depth occur «d, how th« depth occur a d* 

i 

\ 

1 where th« death occur ed and what 

i 

i 

\ 

\ happened to the d«ad body* 


C on t (1 * • • * 2 8 


o 


K? ' ,, 

3G 


£8 - 

, t 

d) A writ in the nnturft of Mandamous 
calling upon the respondent authorities 
to form and constitute a Mllgh-tevel 
Enquiry Commit tee' to unearth the truth 
end facts beyond nil doubts related with 
the unsolved mistry of the death of 
Subhns Chandra Bose* 

o) A writ in the nature of Certiorari 
calling upon the respondent authorities 
to produce all the records available to 
then minted to the death of Subhas 
Chandra Boae, in original* so that 
consignable Justice may be administered* 

f) Bute nisi In terms of prayers (a) 
to (e) j 

g) Any other appropriate writ and/or 
writs ns Your Lordships may deem fit 
and proper. 

h) An adinterlm order of injunction 
restraining the respondent nuthority 
from handing ov®r th® award to anybody 


Con t d* • • * £9 
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29 - 


on Ills behalf and/or placing the 
award In national Museum or In 
some other place* 

1) Any other appropriate order 
and/or orders, direction and/or 
directions ns Tfour Lordships may 
deem fit and proper# 


h 


And your petitioner, os In duty bound, shall ever prny# 





/ 


M ' 

w ■> 





I, Sri Bijnn Ghosh, eon of Sri L'enoy Krishna Ghosh, 
aged about %ij- yer»rs, by Caste Hindu, by occupation Advocate, 
practising at High Court, Calcutta, residing at D-17S, D.S* 
Eollege, Howrah-3, do hereby solemnly nay as follows t - 

1# That I am the writ petitioner and X am wall aequ Intact 

with the facts and circumstances of the care, 

8* That the statements made in paragraph Nos* 1 to 6, 8, 

13, 1<1, 1G, 17, PA, 86 are true to my knowledge and those 
made in parn raphs Ho*7, 9, 10, 1), 18, 1G, 18 excepting 
last paragraph are derived from records and newspapers and 
rest are my humble submission before this Hon'ble Court. 



Prepared in my office. 

V fa pAjr^r^ 

( Advocate ) 



Solemnly affirmed before me 
t hi a th e f 8 f> y of J a nur y , 
1993. 


Deponent (Advocate) 


&Af ^ 





. 


Commt sc loner . 


BAaJteislL*, c.nj.cijj&a 


IN lt& I1T.GU COURT AX C A.LOU1T A 


Constitutional Writ Jurisdiction 


( App"llnt" 1 31d*» ) 


$ 


XU ytf?H-P£ t 

An application under Article PPG of 
th" Constitution of India i 
And 

* 

UijpJl Ghosh 

•••Fotitlon^r 

-Vb- 

Th» Union of India 

• * « Respondent 


E-EJUJLLJBJI 




Ilr. Bljfin Ghosh 
Advocate 

High Court, CnLcutfcs 

13 nr Association, Ftoom TIo*31* 


ANNEXURE- 11 




n) 


V 



DISTRIC T CAL CUTTA 
% 

IN THE HIGH COURT AT CALCUTTA 
C on s ti tut ion ml Writ Jurisdiction 

# 

Appellet® Side 


\ 

C* 0#/c* R, /NO* 67 20 (U) OF 1993 
In the matter ofj 

on application under Artciln 226 of 
the Constitution of India 
AND 

In tho matter of ! 

Sijan Ghosh .. Petitioner 

- Versus- 

Unipn of India & 0 thors .. Respondon to 

Af fidovit-in-opposition to the writ petition for and on 
behalf of respondent no,1. 

J 

I, P# Bhatia, son of late Shrj M.L, Bhatia aged 

V • ' i i 

about 50 years, by occupation, service, working for gain 

i 

at New Delhi in the Ministry of Home Affairs do hereby 
solemnly affirm and say as follows:- 
. 1, I am Under Secretary in the Ministry of Home 

v Affairs, Government of India and am duly authorised and 

competent to affirm this affidavit for and on behalf of the 
respondent no.1 herein, 

2, I have read a copy of the writ petition and under- 

stood the purport and contents thereof, 

' \ > 

<• 3, Save am) except the statements expressly admit led 

hereinafter and save and except what appears from the records 

■ T 

4 . < 



E 


+ * • * P ^ 


! 


r 



- 2 - 

al 1 allegations con tr ary thereto and/or in con si a ton t 
therewith sh al 1 b a deemed to h aus boon don led an d 

f ' . ' ^ 

disputed by mo, 

4, Before dealing with the statements or allegations 

contained in the writ petition, I beg to state thn 
following: - 

a) The Government of India accepted the findings 

I , 

'■ , . i • 

of both the Netaji Inquiry Committee and the 

Khosla Comr ission to the affect that Netaji 
died in an aircrash at T ihoku on 18th August, 
1945; 

b) The Report of the Khosla Commission along 

I 

with tha He mo random of Action Taken thereon 
was laid on the Table of both the Houses of 

\ I 

Parliament on 3rd September 1974; 


V 


c) The statement mode by Shri Norarji Desai the 

E 

then Prime H ini star in the Lok Sabha on 28 th 

,1 

August, 1978 did not amount to outright 
t rejection of 1 the conclusions arrived at by 
tha Netaji Inquiry Committee and the Khosla 

Commission. Shri Desai had stated that 

■ 

;■ ' reasonable doubts had boon cast on the correct- 

ness of the conclusions reached earlier. Also 

t 

some contradictions in the testimony of 
witnesses had been noticed and some further 

i • o • e p/ 3 




i 




"V, 



/“ , 


* / 


\ 

contemporary official documcnlfiry re on rds had 

i ^ 

□lsu become available in the light of all of 


which it would be diff icul t to accep fc the j 
earlier conclusion as decisive. However, Shr 
riorjarji Desai h ad ol so added that no I'seful 
purpose would bo served by having any further 
inquiry ; 


d) It does not appoar from the record’s in the 
Ministry that any alleged third Inquiry 
Commission was ordered by Shri Chandra Sekhnr. 
the then Prime Minister; 


e) On 7th August, 1991, in connection with a 

Special Mention by Shri Pramod Mahajen, M , f » 
Rajyn S c bha, members pro sent had urqod the 
Government to confer Bharat Ratna pa s thumousl 

.on M ulsna Abul Kalam Az a d and Shri Subhash 

1 

Chandra Bose, Keeping in viau the sentiments 
of these Hon'ble Members and in recognition o 
their public service of the highest order, 
the names of Maulana Abul Kalnm Arad and Net? 
were approved by the President of India for 
the award of Bharat Ratna and the same were 
announced on 23rd January, 199 2 ; 

f) The award of Bharat Ratna is conferred for 
•« excop tional service towards the advancement o 

m | 

Art, Literraturo and Science and in recognlti 
of public service of tho highest order. The 
decision io confer Bharat Rstna posthumously 

. . . ,n/A 

\ 


1 



on Netaji Subhash Chandra Bose was taken keeping 
in view his relentless struggle and contribution 
for the cause of India's freedom, It is further 
denied that this decision was taken without any 
application of mind ; 


(g) Houever, keeping in vieu the widespread public 

reaction and sentiments of the people and to ovoid 
any unnecessary controversy, the Government 

decided, notwithstanding the earlier announcement 

J 

not to take any further action in the matter and 
to treat the matter as closed : 


(h) 1 The writ Petition is not maintainable in as 
much as no legal right of the petitioner is 
affected. The decision, to confer honour or an 

! t l 

award is purely administrative decision of the 

I 

Government ; 

r 

1 1 •') 

*, : , 

5* -Fully relying on the above, I now beg to deal 
with the statements or allegation con tained in the 
writ petition, 

6, Uith regard to paragraphs 1,2,3 and 4 of the 
petition, save ns aforesaid and save what appears from 
the records, all allegations contrary thereto and/or 
inconsistent therewith are denied and disputed. The 
contentions of the petitioner in paros 2,3, and 4 are 
not correct and are denied. The Government accepted the 
findings of both the Netaji Inquiry Committee and the 

p 

• • • p/ 5 


( 



\ 


Klio 8,1? Comm i n? i un to the of out that Netaji died in 
an air -crash at Taihoku on 18 th August, 19 A5, It. 1 . 1 ns 
accordingly that thn President's nnnouncrnont of th r ? 
guard oP Oh nr at Rato a to Metnjl Suhhash Chandra Torn 
on "3rd January, 1992 uas regard ad a a " pa a tl uncut a" . 

Thn statement made by Shri Jlorarji Dosni, the 
than Prime Minister, in the Lnk Sabho on 26 th Au^yi^t 
1970, did not amount to outright rejection nT thn cor;-- 
elusion? arrived at by the Nolnji Inquiry Committee 
and the Khnsla Commission, Shri Dasai only stated that 
reasonable doubts had been cant on the cor roc Ins nr of 
the conclusions ranched earlier. Also, soma contradic- 
tions in the testimony of "'jitnosess had honn noticed 

S 

and soma further contemporary official documentary 

records had also become available in the lioV; of a.ll , 

i 

• i 

of which it i jo bl d be difficult to accept the earlier 
conclusions as dacisive, Houovnr, Shri Motarji Dosai 
also added that no useful prupose unuld be served by 

i 

having any further inquiry, 

f , ■ i : 

As regards thn alleged Third Inquiry Commission 

ordered by the thon Prime Minister* Shri Chandrasekhar, 
no records are available in this Ministry, 

7„ With regard to paragraphs 5,6,7, and 8 of 
the .petition, I reiterate the statements mode herein- 
before. I say further that the contention of the 
petitioner that awarding Bharat Ratna to Netaji Subhnsh 
Chandra Bose is a di shonou r , r a the r th an an honour , 


to confer Bharat Ratna on Netaji Sub hash Chandra Bose 
uas taken keeping in viau his relentless struggle for 
the independence of India and his contribution for the 
cause of Indie's freedom. It is denied that this decision 
uas taken without any application of mind as alleged. 

Save as aforesaid and save what appears from the records, 
all allegations contrary thereto and/or inconsistent 
therewith are denined and disputed. Keeping in view 
some of the public reactions and criticisms and to 
avoid any unnecessary controversy, the Government 
decided notwithstanding the earlier announcement not 
to take any further action in the matter and to treat 
the matter as closed, 

I 

B, The statements made in paragraph 9 of the petition 
are parts of the history, 

g, Uith regard to paragraphs 10,11 and 12 of the 
petition I say that the Government have accepted the report 
that Netaji Subhash Chandra Bose died in an Aircrash on 

IBth August, 1945, at Taihoku. In view of this, the con- 

I 

tentions of the petitioner are not relevant and are 
denied as aforesaid, and save uhst appears from the records 
all allegations contrary thereto are denied and disputed, 

i 

i 

I ' 

10 r , Uith regard to paragraphs 13, 14, 15 and 16 of 

i 

the petition, I say that the contention that freodotn of 

» 

information should be honoured as a fundamental right is 
his oun view and not correct. As regards information 
relating to the death of Netaji Subhash Chandra Boeo, 



the stand of the Government has already been made clear 
in the statements made he rein fee fo re. The question o£ 
believe or not to believe such information is a matter 
of personal opinion of the petitioner which is not 
justiciable in a Court of Law. Save as aforesaid and 
save what appears from the records, an allegations 
contrary thereto and/or inconsistent therewith are denied 
and diBputed. 

11. With regard to paragraph 17 of the petition, 

1 say that the Government had accepted that Netaji 
Subhash Chandra Bose died on 18th August, 1945 in an 
Aire rash at T 3 ihoku. Accordingly, conferment of the award 
of Bharat Ratna on Netaji suthash Chandra Bose was 
rightly regarded as a posthumous conferment, save as 
aforesaid and save what appears from the records, an 
allegations contrary thereto are denied and disputed, 

12. With regard to paragraph 18 of the petition, 

1 rely on the statements made ho rein be fore, X say further 
that with regard to the documents mentioned in the 
•Transfer of Power 1942-47 ', these have no direct bearing 
on the aspect of the death of Netaji suthash Chandra Bose, 
i n view of the acceptance by the Government of India, the 
death of Netaji Subhas Chandra Bose in the aircrash at 
Taihobu on 18th /wgust, ^94 5, the question of the stay of 
Netaji su bhash C ha nd ra Etas e in soviet Russia after the 
said period, does not arise, save as aforesaid and save 
what appears from the records, an allegations contrary 
thereto are denied arid disputed. 


• * • *p/ ® 
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13„ The submissions contained in paragraph 20 

of the petition are wholly incorrect and denied, I am advised 
to submit that correct submissions will be made at the 
time of hearing. 

14 The submissions contained in paragraphs 21, 22, 

23 and 25 of the pntition are incorrect and denied, I am 
advised to submit that correct submissions will be made 
at the time of hearing. 


15. That the statements made in paragraphs 1,2 

and 3 are true to my knowledge and those contained in 
paragraphs 4,5, 6, 7, 8, 9, 10, 11 and 12 are my inform- 
ations derived from the records which information I 
varily believe to be true and those made in paragraphs 13 & 14 

are my humble submissions to this Hon’ble Court, 


Prepared in my office 

Advocate The deponent is known to me 

Clerk to Hr. 

Advocate . 

Solemnly affirmed before me 

this the 17 th day of September, 

1993 * 
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TM THE HIGH COURT AT CALCUTTA 

Constitutional Writ Jurisdiction 
A pool. Into Side 



C.n/C.R. No. _(u) Of 199 3 

In th R matter of : 

on application undnr Article 276 

o r the Constitution of India* 

And 

In the mot tor of : 

Hi, jon Rhosh. ... Petitioner 

< 

-vor su s- 

Unjnn of India i - Ur.?* R a sport don t r, 

Affi dnvj. t.-in-oppos > tinn, by '/.P, BhoH.o 
affirmed tills 17 th day of September, 1993 . 


TARS, A 1] A T I DU TJT A 
Advocate, 

6, Old Post Office 5 tract, 
Colcutt n- 1 , 


HEM No. 
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COURT No. )&& 

24 and 35 1 

SUPREME COURT OF INDIA 

RECORD OF PROCEEDINGS 


SECTION 


ANtJS^URC-® 

J 

ra 


is 9 


'V;xrt:t»;vh:r»<K.<K<r.'ttxt« TP(C) 811-12/93 (for prel. hearing) 

* 

Petitioner (s) 


Union of India 


Versur 


S P Anand & Apr. 

{with applrw for ex parte stay) 


With SLP (C) No .628 of 1994 


489836 

Respondent (s) 


Date: 17,1.94 This/these petition (s) was /were called on for hearing today. 


CORAM : 


Hon'ble the Chief Justice 
HKXBlK XX XXOSKoOCX$X 

Hon’ble Mr. Justice S. Ratnavel Pandian 

Hon'ble Mr. Juslice g^ Kob.an 


Certified to br> true copy 


/Kwist ant F . . ■ isuaiirJ udO 

{J Tfljjf.h.. 1 ! 

Supreme Court of India 


For Ihe petilioner(s) : 


Mr. Dipankar P. Gupta, SG, 
Mr. T.C. Shame, Adv. 

Mr. P. PaniieSY/aranjf.dv. 


, For the respondents) : 


UPON hearing counsel the Court made the following 
ORDER 

Tra nsfer Petition (C) Nos. 811-12/93 
Issue notice. 

i 

Further proceedings in Misc, Petition No. 1400 
of 1992, pending before the High Court of Madhya Pradesh 
Indore Bench end in Original Petition No. 21 It) of 1992(A), 
pending before the Kerala High Court shall remain stayed. 




Special leave Petition (c) No. 628 of 199 4 
Issue notica. 

Further proceedings in C,O,/C.R./No. 6720 of 1993 
Shall remain Btayed. 


( Virender K. Shnrma ) 
Court Master 


/>r tc ca^ , 



P" 

( I.L. Dhingra ) 
Court Master 
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j b-x^ 

MINISTRY OF HOME AFFAIRS 


IHHEUIAXE 


Subject : nevicw^o?/^8ourt cases . 

** A A~~ 


pp 


O 


7 t 


q\ 9^ According to the inf ocma t iotj received from Ad -IV 

\0^\^L Section, 22 cases were pending with CS, HE/ UT and 

" V.0r° Administration Divisions as on 31. 3, .,1996 as per details 


^ ^ologiven below: 



JS(CS) 
JS( NE) 
JS( u r r) 
JS( A) 


14 

1 

3 

A 


7 x«.r)^^'> C|C 
"Tnp Js(cs) 

- JS(NE) 
JS(UT) 
\/i S ( A ) 


2. i would Uke to son the relevant fljen. Each 

Cile should be put up along with a self-contained note 
on tlie case. _ 

<h 

( U .D. Kapur ) 
Addl . Secy .(H) 
17.4 . 1996 

^ • 
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M. VENKATE'SWARA IYER 
JOINT SECRETARY (A&PG) 

Tel . No . 30 1 5 78S 


O.O.No.t /27/91 -Public 


f IMM EDIATE 

BY SPECIAL M!TSENcER 


*T? RWR*T 
RITA 

*frf Rf r^-i ioooi 

MINISTRY OF HOME AFFAIRS 
GOVERNMENT OF INDIA 
NORTH BLOCK, NEW DELHI-110001 

28 July, 1997 


Dear Shrl Parameswaran, 


Subject:- SLP(C) No. 628/94 with TC(C) No. 7/94 
and W.P(C) No. 834/94 - Union of India 
vs. BIjon Ghosh and Others. 


Please refer to your d.o. letter dated 1 3th July, 1997 on the above 
sneiitloned case which may be coming tomorrow before the Supreme Court. I 
had requested you to arrange a discussion with the Addt. Solicitor General 
and you had agreed to do so. However, I have not heard anything from 
you . 


The question of withdrawal of the Press Communique Issued by 
Rashtrapatl Bhavan on 23rd January, 1992 regarding the conferment of the 
award of Bharat Ratna on Netajl Subha;h Chat-dr:) Bose was specifically 
considered In 1992 itself. It was decided with th-i approval of the then 
Prime Minister and President that no fj.-ihe:* action was necessary and the 
matter mlghi he treated as closed. You will kindly appreciate that there 
cnn be no question of considering this Issue again now. The Hon'ble 
Supreme Court may kindly be apprised of the position. If necesru-y this 
Ministry's file No. 1 /27/91 -Publ ic can be shown to the Hon'ble Supreme 
Court for perusal. 

With regards. 


Yours sincerely. 



Shrl P. Parameswaran, 

Addl . Govt. Advocate, 

Ministry of Law, Justice & Company Affairs, 
Deptt. of Legal Affairs,* 

J a 
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SUPREME COURT OF INDIA 

RECORD OF PROCEEDINGS 



Petition (s) for Special Leave to Appeal (Civil /fcCrl.) No. ( 3 J 28 of 1 994 

(From the Judgement and order dated 6.12.93 (of toe High Court of) 

Calcutta la C.O. Ho. 6 720/93). 


Union of India 


Petitioner (s) 


Versus 


Respondent (s) 


bijan Ghosh and Q?s» 

(With applh.(s) for at a/) (for final disposal) 

W'ith T.C.(o) Mo. 7/94 and W.P.(C) Io.834 of 1995) 

(with office report) 

29.7.97 This / These Petition (s) was/were called on for hearing today. 


Date: 


CORAM : 

Hon'ble Justice Suj at a V. Manch&r 
Hon'ble Mr. Justice 0.3 .Pat tanalk 
Hon’ble Mr. Justice 


Forthe Detftioner fst Mr.tltaf Ah»ad, ASO. .Hr. 3.ParthaeaTT.t h i 

g |cir rr.Ho.1 <1 2 Mr.Hemant 3h a rma,Mr.P^Parme*waran, 

for rr.Mo.t in SXJ? In-PersoarMr.BlJoB Oho ah. 

¥ r »$ 0 .* 2 * 4t Mr.f3.MarlBan.se. ide.f Mr. MS. 

In 3LP ana rr. Mo. 4 lit tu Kri:ihnanani«.3r. Ada. .HrTaudxa Bhattachur J 33 , 
* Mr.SuDosaS 3naraa*i<xv. for Ma.Sarla Chandra 

for Petr. In 1C 7* lo-pereon 

For rr.Mo.5 Mr, d.l. Slosh, Adv. 

For rr.Mo.4* In-person (3i.»ar Guha) 

, xueot^ Heart ggroiBri3fei3tia:eai»tg^^ 

xQftais 

ih-poraon. 




For rrs 

For Intervenori 


In-person 


CPOS hearing counsel the Co art made the following 
ORDdM 


In ffl»tei_-gP.«a_or_Ji9l* FC(C) So.7 of 1934 

After hearing learned counsel for the part lee and respondeat- 


in-person the Court reserved its judgment. 

In W.F.IQ) Ho. 834 gf_L395 

Learned counsel appearing forthe petitioners etatee that 

in Tier of the fact that a lot of reeearoh has gone into the 
question of the circumstunuea surrounding the alleged death of 
Metajl 3ubhash Chandra Bose, he propoees to tahe up the le^ie 
if and diet an/ appropriate occasion arises and hence he na j be 
permitted to withdraw this writ petition. The writ petition is. 
therefore, allowed to be withdrawn. , . ^ 

( 3umaB Mlshra) (Fren Lata Sharma) 

iR-cu*-B3 Court Master^ 


A 
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22/07 '98 15:54 


FAX 3382731 


GOVTADV SUPCOllRT 
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For the reasons aforeriientforied, the 
?■ appeals as well as specif leaye petitions 
P filed by the Union oMndta/and Railway 
Administration areoismigsect. But in the 
circumstances, there ^11 be no order.as 
s ; to costs 

38. Special Leave Petitions Nos. 18721/ 
A 1995, 4290^307/1 996, 18280/1995, 
'■^20547/1995 and 3282-83/1997 are 
-definiredand they may be listed before the 

\jrr' 



ate Bench. 


******* miiil 


JT 1997 (7) S.C. 198 
Union of India 
V 

Bijan Ghosh and Ors. 

.Special Leave Petition (C) No. 628 of 
1994.. ■ 

(From the Judgment and Order dated 
6.12.1993 of the Calcutta High Court in 
C.O.No.6720 Of 1993] 

WITH 

Transferred Case (C) No. 7/1994 

SUJATA V. MANOHAR 
A G.B. PATTANA1K, JJ. 

Dt 04-08-1997. 

APPEARANCES 

Mr. Altaf Ahmad, Additional Solicitor 
General, Mr. B. Parthasarathi, Mr. Hemant 



1997 ( 7 ) 

Sharma, Mr. P. Pa rmeswa ran. Advocates 
with him for the Petitioner. 

In-person for the Respondent. 

Mr. F.S. Nariman, Mr. M.N.Krishnamani, 
Senior Advocate, Mr. Rudra 
Bhattacharjee, (Subhash Sharma) 
Advocate for Ms. Sarla Chandra, 
Advocate/Advocates with them for the 
Respondents. 

V.P.Saini, in-person for the Respondent, 

Awards of Bharat Ratna 

Notification in 1 Press/55 dated 8th 
January 1955 -Press communique dated 
23rd January 1992 conferring award of 
Bharat Ratna posthumously on Netaji 
Subhash Chandra Bose - Held after the 
announcement the name was not 
published in Gazette of India as per 
clause 8 and no entry - made in die 
Register of recipients norwas any Sanad 
issued - An award was hot conferred 
and proposal dropped and no further 
steps taken, the Court need not go into 
the question whether the word 
posthumously has been justifiably used 
or not - Declared that the press 
communique should be treated as 
cancelled. 

HELD 

In the present case, only an 
announcement was made by the press 
communication which was issued. ' in 
deference to the sentiments expressed 
by the public arid by the members of the 
family of Netaji Subhas Chandra Bose, 
the Government of India did not proceed 
furtherto conferthe award and hence the 
name was not published in the Gazette of 


•v.V.v . ' : i‘ < r/ . V 

' zjf; \ .. ■* - . - ■ : . . 


* . . 1 ~i f* , 

. ,*[' '• .. \ ' f . , 

‘ ■ 
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Union of India v. Bijan Ghosh and Ons. 


&C.19S 


swaran, Advocates 
oner. 

i 

aondeni 

" i 

M.N.Krisbrsamani, 
Mr. Khdra 
tbhash Sharia) 
Sarla Chandi 
with them for the 


if the Respondent. 

\ 

tna 

I 

3 ress/55 daWi $th 
commu nfq ue dated 
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India, nor was it entered in the register of 
. recipients, nor was any decoration 
conferred by the President by a Sanad 
' : under his hand and seel. That is why the 
affidavit filed on behaif of the Union of 
India states that the matter was dosed in 
the sense that no further steps were taken 
for conferment of Bharat Ratna on Netaji 
Subhas Chandra Bose. Since the award 
has hot infect been conferred, the question 
of cancellation or annulment of the award 
* under Clause 10 does not arise. Looking 
f to the Statutes and Rules relating to the 
award , infer aiia, of Bharat Ratna, the 
position'as explained by the Union of India 
appears to be correct In deference to the 
feelings so eloquently expressed in these 
proceedings and which were no doubt, 
conveyed to the Union of India, the award 
was, in fact, not conferred and the proposal 
was dropped We need not, therefore, go 
into the question whether the word 
[ posthumously * has been justifiably used 
in the press communique or the wider 
question whether there is enough material 
available for reaching the conclusion that 
Netaji Subhas Chandra Bose died either 
in the air-crash of 18th of August 1945 or 
af any time thereafter This is a wider 
issue on which undoubtedly in future as in 
the past, there will be divergent views . The 
real controversy in these proceedings 
relates to the press communique. Since 
no further steps have been taken pursuant 


t 

Bhawan, New Delhi and was published 
on 23rd of January, 1992. It is to the 
following effect;- ■ ’ ; 

- -J 

"The President is pleased to confer the - 
award of Bharat Ratna posthumously on 
Shn Subhash Chandra Bose.' 

1 , \ ■ 
2. On reading this press communique 
the sentiments of many people were hurt. 
The petitioner filed a writ petition in the 
Calcutta High Court praying, inter alia, tc 
recall, rescind, cancel and revoke the 
'Bharat Ratna’ purported to be conferred 
on Netaji Subhas Chandra Bose 
posthumously by the press communique 
dated 22nd January, 1992 and forbea 
from handing over to any person o 
persons, institution or institutions an 
document or insignia or symbol containin 
the impugned 'Bharat Ratna' or an 
communication bearing reference there! 
for acceptance or preservation or dfepls 
or for any other purpose. The petitions 
also prayed for a direction th; 
respondents 1 and 2 declare ft 
particulars of the whereabouts of Nets 
Subhas Chandra Bose from 18th 
August. 1945 till date on the bests 
records and information at their dfspos 
dehors the reports and findings Of t! 
Netaji Inquiry Committee 1958 and f 
Netaji Inquiry Commission 1970, and 
institute a proper investigation into su 
whereabouts with a view to locating hi 
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3. The petitioner has taken strong 
exception to the use of the word 
‘posthumously’ in the press communique 
and has submitted that the Government 
of India has not officially accepted the 
alleged report of the death of Netaji 
Subhas Chandra Bose in an air-crash in 
Taiwan on 18th of August, 1945. Without 
any specific report of the death of Netaji 
Subhas Chandra Bose being accepted by 
the Government of India, it cannot and 
should not confer on him any title with the 
description ‘posthumously'. In this 
connection elaborate averments have 
been made about the Netaji Inquiry 
Committee 1956 which was then 
constituted and the report of this 
Committee as also the Netaji inquiry 
Commission 1970 constituted under the 
Qommissions of Inquiry Act 1952. It is 
contended that a further inquiry should be 
held in this connection and in the absence 
of such an inquiry the award should not be 
conferred posthumously. 

4. The petitioner hssalso raised another 
objection to the conferment of Bharat 
Ratna on Netaji Subhas Chandra Bose, it 
is contended that an award or a title has 
its own limitations. VWien a personality is 
higher and greater than any award or title, 
conferring of such honour on that person 
becomes ridiculous and it becomes an 
act of “carelessness* to classify 
such a person as an equal of others 
who have already been awarded such title 
or who may be awarded such a title in 
future. 

£. it seems that the family members of 
Netaji Subhas Chandra Bose also 
conveyed to the Government of India their 
unhappiness at the announcement and 


expressed their unwillingness to accept 
such an award. 

I 

6. In view of the sentiments expressed j 

by the members of public and the family 
members of Netaji Subhas Chandra Bose j 
in connection with the press j 

communication, the Government of India [ 
did not proceed further in the matter. In 
their affidavit which is filed in these 
proceedings, they have staled that the j 
matter was treated as closed. The original l 

petitioners have expressed their anguish t 
at this statement made on affidavit by the j 
Government of India and have submitted 
that the award/press communication j 

should be withdrawn. \ 

7. We have heard the original | 

petitioners and the learned advocates 
appearing on behalf of some of the j 
petitioners. In order to clarify the position, 

Mr. Altaf Ahmad, learned Additional 
Solicitor General has drawn our attention j 

to notification dated 8th of January, 1955 
issued by the office of the Secretary to the 
President bearing No.1-Pres /55 setting 
out the Statutes and Rules relating to the 
awards of Bharat Ratna, Padma Vib- 
hushan, Padma Bhushan and Padma Shri. 

It sets out, inter alia, as follows:- 

' 1 . Thedecoration shall be conferred by the ■' 

President of India by a Sanad under his 
hand and seal. j 

| 

8. The names of the persons, upon whom ^ 

the decoration is conferred, shall be 
published in the Gazette of India and a ; 

register of ail such recipients shall be 
maintained under the direction of the 
President. ii 
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10. The President may cancel and 

■ annul the award of the decoration to any 
person and thereupon his name shall be 
erased from the Register and he shall be 
required to surrender the decoration and 

■ the Sanad. But it shall be competent for the 
President to restore the decoration and 
Sanad and to withdraw the orders of 
cancellation and annulment. The notice of 
cancellation or restoration In every case 
shall be published in the Gazette of India/ 

8. In orderto confer the award of Bharat 
Ratna, it is necessary that the name of 
that person should be published in the 
Gazette of India, it is also necessary that 
the name of such a person should be 
entered in the register of such recipients 
maintained under the direction of the 
President. Clause 10 which deals with 
cancellation or annulment of the award 
requires the erasure of the name of such 
a person from the register. The notice of 
cancellation in every case is also required 
to be published in the Gazette of India. It 
is pointed out by the Additional Solicitor 
Genera! that the award has to be conferred 
by first publishing the name of the recipient 
in the Gazette of India and entering it in the 
register of recipients. In the present 
case, only an announcement was made 
by the press communication which was 
issued. In deference to the sentiments 
expressed by the public and by the 
members of the family of Netaji Subhas 
Chandra Bose, the Government of India 
did not proceed furtherto confer the award 
and hence the name was not published in 
the Gazette of India, nor was it entered in 
the register of recipients, nor was any 
decoration conferred by the President by 
a Sanad under his hand and seal. That is 
why the affidavit filed on behalf of the 
Union df India states that the matter was 


closed in the sense that no further steps 
were taken for conferment of Bharat Ratna 
on Netaji Subhas Chandra Bose. Since 
the award has not In fact been conferred, 
the question of cancellation or annulment 
of the award under Clause 10 does not 
arise. Looking to the Statutes and Rules 
relating to the award, inter alia, of Bharat 
Ratna, the position as explained by the 
Union of India appears to be correct In 
deference to the feelings so eloquently 
expressed in these proceedings and which 
were no doubt, conveyed to the Union of 
India, the award was, in fact, not con- 
fen ed and the proposal was dropped. We 
need not, therefore, go into the question 
whether the word 'posthumously’ has been 
justifiably used in the press communique 
or the wider question' whether there is 
enough material available for reaching the 
conclusion that Netaji Subhas Chandra 
Bose died either in the air-crash of 1 8th of 
August, 1945 or at any time thereafter. 
This is a wider issue on which undoubtedly 
in future as in the past, there will be 
divergent views. The real controversy in 
these proceedings relates to the press 
communique. Since no further steps have 
been taken pursuant to the press 
communique and the matter is treated as 
closed, we declare that the press 
communique should be treated as 
cancelled. With this declaration nothing 
further survives and the various petitions 
either transferred from the Calcutta High 
Court or filed in this Court stand disposed 
of. 

* **#+****♦# * 
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to the press communique and me muuet 
is treated as dosed, we declare that the 
} press communique should be treated as 
cancelled. [Para 8] 

ORDER 

1. The proceedings which are before 
us havearisen out of a press communique 
which was issued from the Rashtrapati 


if alive, and bringing him to India wren < 
honour and dignity and If he is fount 
have- died, to furnish full particul 
of his stay from 18th August, IS 
onwards arid his subsequent death s 
the place and manner of disposal of 
mortal remains. There are various tel 
prayed for which are connected with th 
reliefs. 
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